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REEMPLOYMENT ACT AND WARN: HELPING 
WORKERS MAKE SUCCESSFUL TRANSITIONS 



TUESDAY, JULY 26, 1994 

U.S. Senate, 

Subcommittee on Labor, of the Committee on Labor 

AND Human Resources, 

Washington, DC. 
The committee met, pursuant to notice, at 9:18 a.m., in room 
SD-430, Dirksen Senate Office Building, Senator Howard M. 
Metzenbaum (chairman of the subcommittee) presiding. 
Present: Senators Metzenbaum and Wellstone. 

Opening Statement of Senator Metzenbaum 

Senator Metzenbaum. This morning the Labor Subcommittee 
will hear testimony on the Reemployment and Retraining Act of 
1994 and the WARN Amendments Act. These bills address one of 
the most serious issues facing working men and women today — 
worker dislocation. 

I think it is important that we hear from the witnesses and the 
chair is under considerable pressure to be in another meeting at 
10.00 and I am trying to work it out. So I am going to put the bal- 
ance of my statement in the record. 

[The prepared statement of Senator Metzenbaum follows:] 

Prepared Statement of Senator Metzenbaum 

This morning the Labor Subcommittee will hear testimony on the 
Reemployment and Retraining Act of 1994 and the WARN Amend- 
ments Act. These bills address one of the most serious issues facing 
working men and women today — worker dislocation. 

The changing economy has meant that more and more Ameri- 
cans find themselves without a job. Between 1987 and 1992, 15 
million Americans lost their jobs. Seven million are currently un- 
employed. Increasingly, dislocated workers have to find not only 
new jobs, but new careers. This trend affects all Americans — from 
workers on the factory floor to CEO's— who are facing a new work- 
place with changing skill requirements and little or no iob security. 

The administration's response has been the Reemployment Act 
which I introduced on behalf of President Clinton and Secretary 
Reich. Their vision is to create a stat« of the art reemployment 
guidance in their job search, referral and funding to retrain for a 
new career, and income support to allow for longer, more effective 
training. I commend the administration for its attention to this 
issue. Serious investment in our Nation's workforce is long over- 
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due, and helping dislocated workers to reenter the workforce is the 
right place to start. 

Assisting dislocated workers who are the innocent victims of eco- 
nomic trends and fluctuations of the economy is our moral obliga- 
tion. But ultimately, this assistance is no substitute for jobs. We 
have to face facts: too many of the jobs we are creating are part- 
time or temporary. Creating good full-time jobs must be part of any 
dislocated worker assistance policy. 

In today's first two panels we will hear from organized labor as 
well as workers who have been through the sometimes trying proc- 
ess of getting back on their feet after losing their jobs. We will also 
hear about two programs that are already oringing state-of-the-art 
assistance to dislocated workers. 



tance cf giving workers and local communities advance notice of 
dislocations. Advance notice is critical to early intervention efforts, 
and to the success of dislocated worker assistance programs as a 
whole. 

Many have benefited from the WARN Act's advance notice re- 
quirementSj but there are substantial problems. First, half of the 
mass layoffs in this country are not even covered by the law. Sec- 
ond, half of the employers that are covered are not complying with 
the Act's 60 day notice requirement. Third, the enforcement rate 
for the many thousands of WARN Act violations has been absurdly 
low, at about one percent. 

I have introduced the WARN Amendments Act, S. 1969, to ad- 
dress these problems and give the Reemployment Act's programs a 
chance to work. The third panel this morning will focus on the crit- 
ical link between advance notice and dislocated worker assistance 
programs. 

I look forward to the testimony of today's witnesses. 

Our first panel today, our first witness is John Sweeney, Presi- 
dent of the Service Employees International Union. We are happy 
to have you with us, John. Good morning. 

STATEMENT OF JOHN SWEENEY, PRESmENT, SERVICE 
EMPLOYEES INTERNATIONAL UNION, WASfflNGTON, DC. 

Mr. Sweeney. Good morning. Senator. I am John Sweeney, 
president of the Service Employees International Union. With me 
is our policy director, Peggy Connerton. 

Senator Metzenbaum. I think all the witnesses have been told 
that oral statemenSts are limited to 5 minutes. 

Mr. Sweeney. Right, Senator. 

Senator METZENBAUM. Thank you. 

Mr. Sweeney. SEIU represents over 1 million members including 
some 15,000 who work in the employment security system. These 
workers provide career counseling, job search assistance, and other 
services to unemployed and dislocated workers. On their behalf I 
want to t>;ank you, M". Chairman, for this opportunity to testify 
on S. 1964, the Reemployment and Retraining Act of 1994. 

I am heartened that we finally have an administration that is 
willing to tackle the problems of rising long-term unemployment. 
SEIU is strongly supportive of the President and Secretary Reich's 
efforts to provide these workers with expanded training, retraining. 
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and job search services. For many workers the variety of services 
provided, particularly the income support while in training, would 
be a significant improvement over the benefits currently available 

*^°Our"union also supports the administration's g[oal of consolidat- 
ing many existing training programs and services and making 
them available in one-stop career centers. We also want to com- 
mend the Clinton administration for its efforts to develop a na- 
tional labor market information system. This system would provide 
employers and job seekers alike with easily accessible information 
about job opportunities, training programs, and labor market condi- 
tions. , . . . , ^ J. o 

SEIU also fully supports the administration s plan to use per- 
cent FUTA Federal surtax as the financing mechanism for the re- 
training income support account established in the act. 

Although SEIU is generally supportive of the goals of the Keem- 
ployment and Retraining Act there are also some aspects of the 
proposal that we would like to see changed. In particular, we op- 
pose the use of the competitive model in the selection of the one- 
stop career center operators. We believe that a competitive ap- 
proach would be counterproductive, not only for the employment 
services but for those using the centers as well. Instead, we strong- 
ly advocate the consortium model which promotes ^eater coopera- 
tion and coordination among service providers with the employ- 
ment service in charge of bringing all of these groups together. 

We are also concerned over the use of performance standards as 
the exclusive means for terminating a center's operating agreement 
aaer 2 years. We believe that this *two strikes and you re out pro- 
posal is overly punitive given that the value of customer-driven 
performance standards have not been developed or tested. Alter 
suffering from years of underfunding, the employment senoce may 
need some additional time to regain its competitive edge. We sug- 
gest that, at least initially, centers that fail to meet the pertorm- 
ance standards should be placed on probation and given an addi- 
tional year to take corrective action. 

One final concern we have with this proposal relates to the gov- 
ernance structure of these one-stop career centers. We would like 
to see a more balanced representation on the workforce investment 
boards of all stakeholders with equal representation of business, 
labor, and community organizations as the ultimate goal. 

We believe that the Reemployment and Retraining Act lays some 
of the critical building blocks needed to formulate a comprehensive 
workforce development policy. But more is needed. In particular, 
the advance notice requirement of the 1988 WARN law should be 
strengthened and better enforced so that workers and their unions 
have adequate time to plan an effective early intervention strategy. 
And to make the advance notice requirement even more ettective, 
the unemployment in-arance system needs to be reinvented. 

In conclusion, Mr. Chairman, I want to reiterate the strong sup- 
port of the Service Employees International Union for the goals 
and principles of the Clinton administration s Reemployment and 
Retraining Act. While SEIU may disa^ee with the administration 
on certain aspects of the proposal, we fully endorse the legislations 
objective of providing more effective help for the unemployed and 
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other job seekers. We look forward to working with you and the 
other members of the subcommittee to pass the legislation this 
year. 

Senator Metzenbaum. Thank you very much, Mr. Sweeney, for 
your strong statement. 

According to your testimony, current programs to assist dis- 
located workers have not reached workers in the service sector. 
Why do you think that is? 

Mr. Sweeney. Well, we feel — we strongly agree with vou in 
terms of how they have addressed the issues of service workers in 
the past who in many cases are workers who lack basic skills train- 
ing. We see this as a major improvement over current programs for 
service workers in particular, many of whom do not qualify for the 
more lucrative employment and training programs. 

We also feel it will provide them with income support while in 
training; something few, if any, service workers are eligible for 
today. 

Senator Metzenbaum. Thank you very much, Mr. Sweeney. We 
appreciate your being with us and always cooperative with the leg- 
islative committees. 

Mr. Sweeney. Thank you. Senator. 

Senator Metzenbaum. Our next panel consists of Paula 
Halloway, former employee of Eastern Stainless Steel of Baltimore, 
MD; Arnold Page, former employee of Armco Steel of Baltimore, 
MD; Stan Lundine, Lieutenant Governor of New York representing 
the New York State Gateway Project, of Albany, NY; and John 
Kiley, director of the Eastern Iowa Job Training Program of Dav- 
enport, lA. 

Lt. Governor Lundine, I understand that you are under some 
pressure and so we will hear from you first. You know our five- 
minute rule. 

STATEMENTS OF PAULA HALLOWAY, FORMER EMPLOYEE OF 
EASTERN STAINLESS STEEL,, BALTIMORE, MD; ARNOLD 
PAGE, FORMER EMPLOYEE OF ARMCO STEEL, BALTIMORE, 
MD; STAN LUNDINE, LIEUTENANT GOVERNOR OF NEW 
YORK, REPRESENTING THE NEW YORK STATE GATEWAY 
PROJECT, ALBANY, NY; AND JOHN KILEY, DIRECTOR, EAST- 
ERN IOWA JOB TRAINING PROGRAM, DAVENPORT, lA 

Mr. Lundine. Thank you, Mr. Chairman. It is nice to see you 
again. I would like to ask that my entire statement be made a part 
of the record. 

Senator Metzenbaum. Without objection, it will be. 

Mr. Lundine. I ^m not a dislocated worker, and I hope that after 
November I still will not be a dislocated worker. But I have talked 
to dislocated workers all over New York State and I am pleased to 
be here today to testify on one of our most successful initia.,ives. 

Governor Cuomo started in 1990 this program that we call Gate- 
way. It is a State and local collaborative effort that focuses on the 
customers' needs more than the system's procedures. Gateway has 
relied on State and local partnerships, and encouraged local design 
and creative experimentation. The State simply assists in the im- 
plementation. 
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The key to Gateway is that it looks at these pervices from the 
customer's viewpoint. Let me give you one example. One of our best 
Gateway sites is in Niagara Falls, NY. A man named John Hahn 
who at age 58 had worked for 28 years in an aerospace company 
in Niagara County lost his job because the plant closed. He came 
to Gateway and was told by the Niagara Falls Gateway program, 
we will take care of your needs. We will be your advocate. And the 
result of that was that Mr. Hahn got the services he needed, got 
the training he needed, and is now employed as a biomedical tech- 
nician. 

The Gateway approach to service delivery is that there is no 
wrong door to enter. You can enter through our department of 
labor, department of social services, or job training system, and you 
can have the same information available to you. The building 
blocks of Gateway are our department of labor's community service 
centers which offer one-stop services by co-locating and integrating 
many employment and social services. 

Second, education. Our access centers and comprehensive em- 
ployment outreach service centers that we call CEOSCs, provide 
our on-site educational and training services, child care, and all the 
other support services that somebody might need if they are look- 
ing for a job for the first time, or if they have been dislocated from 
a previous employment. The other builaing block is our community 
college system which is absolutely essential and a powerful re- 
search tool. 

The three key elements in Gateway's success are local design 
with State empowerment, creating win-win situations for partners 
through shared services and resources, and the linking of existing 
programs without compromising their identity and avoiding dupli- 
cation. We have found some barriers to integration of services, and 
the first and foremost is fragmented Federal programs and meeting 
the requirements of a variety of Federal programs, and the lack of 
Federal funds for information systems tecnnology. 

The Reemployment Act contains some very positive steps toward 
the consolidation of programs. We are supportive in general of the 
Reemployment Act proposal. Our principal concern with it, echoed 
by President Sweeney, is that we do not agree that in every case 
there ought to be a local decision between competition and the con- 
sortium approach. In our case, we would like to have the Governor 
have the authority to make the consortium approach a statewide 
basis rather than competition. 

We believe that we now have the Gateway successfully operating 
in 21 counties and we are anxious to expand it. And we think hav- 
ing the consortium approach is very crucial to that. So that is our 
pnncipal concern. There are others and we have stated them for 
the record. 

But I want to conclude by saying that we remain committed to 
the passage of reemployment legislation this year and are very sup- 
portive of your efforts to try to bring the administration proposal 
together with the suggestions that are made from the field. 

Senator Mktzknbaum. Thank you very much, Lt. Governor. 

Let me ask you, about how many people would you say have 
gone through the program, and how do you measure the success of 
the program? 
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Mr. LUNDINE. We have a very careful evaluation system and we 
do it by survey; we do it by analysis of comparing our Gateway 
counties to others in terms of reemployment and other objective 
measures. I will have to get hack to you and for the record give you 
the number of people who have been serviced in these 21 counties. 
I do not have that at my fingertips, but I will do so. 

Senator Metzsnbaum. Thank you very much and we may have 
some questions for you in writing since our time is short and we 
are trying to move on. 

Mr. LUNDINE. We would be happy to respond, and I thank you 
for your courtesy. 

Senator Metzenbaum. Thank you, Lt. Governor. It is always a 
pleasure to see you. 

Our next witness is Paula Halloway, former employee of Eastern 
Stainless Steel, Baltimore, MD. Ms. Halloway? 

Ms. Halix)way. Good morning. My name is Paula Halloway. It 
is a pleasure to tell the committee how I made the transition from 
being laid off from the steel industry to a new career. I am now 
working as a claims processor for Prudential Health Care, but 3 
years ago when Eastern Stainless Stesl started laying workers off, 
I was out of a job. 

We knew it was coming, there were rumors. At the beginning of 
the shift you would check the schedule to see if you were laid off. 
I had only been with Eastern Stainless for about 2 years, so I knew 
that I would be one of the first to be laid off, and I was. Before 
I worked at Eastern I spent 10 years working on and off at Armco 
Sleel. There I was temporarily laid off over and over until I 
changed companies, so I had been through this before. 

Every time I was laid off the job market seemed harder and 
tougher. At first I looked for jobs through the job service, but there 
was not anything out there. I realized I needed to get new skills, 
and decided to find a training program. 

I learned about Baltimore Works from a TV ad. Twice a week I 
went in for counselling. They gave me job leads and helped to set 
up appointments for interviews. I was able to work on my inter- 
viewing skills, improve my resume and also it gave me the oppor- 
tunity to talk with others looking for jobs. When you are unem- 
ployed, sometimes you feel that you are out there all alone. Meet- 
ing others you realize that a lot of people are in the same situation. 

Through our group meetings we discussed the current job market 
and exchanged information concerning possible openings. We sym- 
pathized, encouraged, and supported each other. 

Job hunting is tough because there are not a lot of jobs. What 
makes it even harder is you do not have access to positions that 
are open. There is the job service and there are want ads, but there 
are jobs that you only hear about through word-of-mouth. 
Networking with the other job seekers in Baltimore Works helped. 

WTien inquiring about job openings employers are reluctant to 
give information. Even if I had the skills, it is difficult to get an 
interview because they want at least two to 3 years experience. 
That is where Baltimore Works really helped. They can talk to per- 
sonnel, find out about future openings and inform employers about 
their clients. 
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I enrolled into a 13-week claims processing training course 
through Baltimore Works. I was fortunate because the timing was 
right and I did not have to wait to start training. I was receiving 
unemployment insurance, but I was worried because my benefits 
were going to expire before I could finish the course. I had bills to 
pay and other obligations. Just as my benefits were almost ex- 
hausted, they were extended. That was a blessing. Otherwise I 
would not have been able to finish the course. I would have been 
forced to take a minimum wage job and lose out on the opportunity 
to gain new skills. 

During the training, insurance companies came to our class to 
talk to the students. They inquired about the curriculum and 
looked into the quality of the training course. They found that the 
program included skills they were looking for. Prudential was will- 
ing to give me a chance to prove myself by allowing me to do an 
internship with their company. At the end of my internship they 
offered me a full-time position. 

Had it not been for the training and internship it would have 
been difiicult for me to get a job in the medical field; something I 
alw. s wanted. My salary is not the same, but I have adjusted and 
have line opportunity to advance. I was fortunate to get the train- 
ing and start a new career with a full-time job. Everything fell into 
place for me. But there are those who are not so fortunate. We do 
need services such as those at Baltimore Works to help others gain 
access to job training and reemployment. Thank you. 

Senator Metzenbaum. An excellent statement, Ms. Halloway, 
and we appreciate it very much. I may have a question for you but 
I think I would like to hear from Mr. Page first. 

Mr. Page. Good morning. My name is Arnold Page. I would like 
to thank the subcommittee for letting me tell nw story of how I 
tried to get back on my feet after I was laid off from Armco Steel 
in East Baltimore 3 years ago. 

I started working at Armco Steel 15 years ago. I began as a jani- 
tor working for $8.50 an hour and worked my way up into a job 
where I was making $40,000 a year. When I first went there I had 
100 percent medical, dental, and optical benefits. I had made a 
place for myself with Armco Steel. I had learned a skill and I had 
a job that I enjoyed and a wage and benefits to support my family. 
I thought Armco Steel was where I would stay until I retired. 

When I got laid off 3 years ago, it was 15 years down the drain. 
I had no skills, at least no marketable skills and everywhere I 
looked there v/as nothing but minimum wage jobs available. I had 
1 year of medical benefits through my union contract and I had un- 
employment benefits. My wife was working part-time and tried to 
find a full-time job, but could not. We lived off my wife's salary 
from a part-time job and our savings. 

I had never worried about not being able to be the breadwinner 
for my family. But the world has changed. You used to be able to 
walk out and get a new job the next day. It has been rough. When 
I used to see people on the street corner I used to think. Why don't 
they just get a job? Now I know what it is like. I have tried evei-y- 
thing humanly possible to get a good job. I have followed every 
lead. I have sent out over 100 resumes and found nothing. 
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I always thought that the older you get the better off you would 
be. But these last 3 years I have not known how to put food on the 
table, not known where the next dollar is coming from. I received 
an eviction notice. I just sat and cried. We had nowhere to go. Both 
my wife and I have very little family left. 

After a year my extended medical coverage ran out. I called to 
find out how much the coverage would cost to extend it if I paid 
it myself When I was told that it would cost $500 a month I al- 
most fell to my knees. My wife has no health benefits. I have a 
daughter. Then when the company my wife worked for was sold 
she was also laid off. We had no health insurance, no income ex- 
cept her unemplojTTient because mine had run out. 

Not having a job and medical benefits has literally taken years 
off my life. I am an insulin-dependent diabetic and when the 
money was tight I tried to stretch out my insulin by taking it only 
ever>' other day. I ended up in the emergency room almost in a dia- 
betic coma. 

If I had known when I was laid off or before I was laid off that 
I should and could retrain, I would not be here talking to you now. 
I would have already completed a program and could be in a new 
job. Instead, I exhausted my unemployment benefits. I used up my 
savings. We almost lost our home and I put my life in danger be- 
cause I had no health benefits. 

I do not know what I would have done without Baltimore Works, 
i'hey helped me take care of the basic necessities of life. They 
helped me keep a roof over my family's head by talking to the peo- 
ple at the bank. They helped me get a Pell Grant for my daughter 
so she could go to college. The staff at Baltimore Works have defi- 
nitely been there for me. Even at Christmas when there was no 
money to buy presents, they found a program that gave us a gift 
basket and $50. With their help, we could begin to put the pieces 
back together, help us start to feel better about ourselves. 

They told me that I was eligible to receive retaining through 
Trade Adjustment Assistance. They helped me get certified and 
find a training program in building maintenance. Now I get income 
support so I can stay in training. I know that I am lucky. The prob- 
lem with most training programs is that you cannot support your 
family while you are in school. I would not have been able to take 
the training without the income support. I would have had to take 
a minimum vage job. 

When I graduate from my training program, it is still going tc 
be tough. I will have to start at the bottom and work my way up 
again— find an entry level job or apprenticeship. I have got skills 
but no work experience at a new trade. You can train the rest of 
your life, but that is not the same thing as getting a job. Even with 
skills it is tough to land a decent iob with decent benefits. But at 
least with the training and new skills I have a fighting chance. 

When I was laid off from Armco Steel, I realized it was a dif- 
ferent world. Today you have to be flexible. You have to be ready 
for change. I am going to continue to do everything I can to get 
back into a job, and with the good people and information I got 
from Baltimore Works I think I have a chance. Thank you. 

Senator Mktzknbaum. In listening to both your stories, I was ac- 
tually struck by the fact that you were both steelworksrs laid off 



FRIC 



12 



9 



around the same time in the same city, yet your experiences are 
completely different. It seems that the dinerence lies in how quick- 
ly or slowly each of you went into a training program. I gather that 
you both would agree that early assistance in tne search for a job 
and the opportunity to get back to work quickly is extremely impor- 
tant. Would you agree, Ms. Halloway? 

Ms. Halix)Way. Yes, I agree. 

Senator Metjenbaum. And you, Mr. Page? 

Mr. Page. Yes, definitely. 

Senator Metzenbaum. I think your testimony is very interesting. 
It is obvious that the Baltimore Works program seems to be work- 
ing, and I congratulate them for their success in that direction. 

I have other questions which we may submit in writing, but I 
think we ought to move on because time ij running out and I am 
concerned about some of our other witnesses. 

Mr. Kiley is director of the Eastern Iowa Job Training Program, 
Davenport, lA. We are very pleased to have you with us. 

Mr. Kjij;y. Thank you. Senator. Good morning, Mr. Chairman. I 
want to start by thanking you and the members of your staff for 
your cooperation and their excellent support in preparing for this. 
And I also want to congratulate you on having dislocated workers 
testify because I think the real story is being told by these people 
that nave experienced dislocation, and it is really important for you 
to hear that story. 

I work as the job training director for Eastern Iowa Community 
College District and I am pleased and honored to appear before you 
today. I represent a somewhat rare and special partnership be- 
tween community colleges and job training programs. This may be 
why I am here today, but I know that it is one of the key reasons 
for our success in serving dislocated workers. 

Over half of the job training programs in Iowa are administered 
by community colleges, and the ones that are not work very closely 
with them in the design and delivery of their programs. Another 
unique feature of our community college-administered job training 
program is the strong relationship we have forged in our local area 
with the employment ser\'ice in delivering welfare reform services 
through the jobs program. I would like to report that one-stop is 
well on its way in Iowa. 

I would like to share with you some of the elements of our suc- 
cessful program in the hope that this legislation can enable other 
local programs to become even more effective at serving the dis- 
located workers and other people who need services in our country. 

One of the key elements is early notice and intervention to as- 
sure that workers know what their options are and how to access 
the training and services they need. I think you just heard that 
from the two previous witnesses. We have an outstanding track 
record in our area in serving dislocated workers, but we still feel 
badly about the ones who got away. Typically our programs serve 
only about a third of the workers who are affected by a plant clos- 
ing or a layoff. 

Workers often experience many of the same emotions that people 
feel when someone close to them dies. And this combination of emo- 
tions I think sometimes makes it difficult for them to take practical 
steps to help themselves. It is real important for us to acknowledge 
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that, and we try to do that by having peers. We hire dislocated 
workers themselves to go out and do outreach, to find these work- 
ers and to make sure they know about the services that are avail- 
able to them. 

We also need flexibility and local control because community 
services vary widely from une part of the country to another. We 
think that it is real important that you put together the best qual- 
ity mix of training and services in your local area. We also want 
to make sure there is fairness in the local decision-making process; 
to be certain that the honest brokers mentioned in the legislation 
utilize the best mix of training and employment services and do not 
exclude key partners 

As a representatr. e of a community college, we have dealt with 
this issue of conflict of interest for the last 10 years and it has 
worked very well in our area. The community college administers 
the program and r.lso is a major training provider, and our private 
industry council oversees that process to make sure that it is a fair 
anH honest process. We believe that procedures should be estab- 
lished to allow providers of education and training services re- 
course if they believe a career center is not acting as an honest 
broker. 

The Reemployment Act really needs to have an investment focus. 
We must invest in our workforce, invest in our new and e'tpanding 
employers, invest in high quality education, and invest in great 
local programs. And we need to expect a return on our investment. 
! think it is real important to expect some kind of a return for what 
we do in these programs. 

Investments and efforts to train and place dislocated workers 
should be linked directly to Federal, State, and local economic de- 
velopment efforts to be sure that the retraining offered to dis- 
located workers is relevant to the skills needed by new and expand- 
ing employers. 

Our community college district is responsible for the Iowa train- 
ing program. This unique program is designed specifically to help 
currently employed workers keep their jobs by offering necessary 
skill training and upgrading to them through their employer. In 4 
years over 15,000 workers, their jobs have been saved by this pro- 
gram in Iowa, and we think that is a very significant savings. Peo- 
ple were helped 

Senator Metzknsaum. How many? 

Ivir. KiLEY. 15,000 in the State of Iowa, by helping people while 
they are still employed. This is the earliest kind of intervention you 
can have, helping people who are in danger of losing their jobs. I 
understand that a provision in this legislation allows that to hap- 
pen at the State level. We would like to see that authority granted 
at the local level as well. 

I also want to mention that there is a House bill, H.R. 4222, that 
provides a loan program that helps workers to retrain while they 
are still employed. 

The Reemployment Act must be responsive to workers' individual 
needs. Dislocated workers are a diverse group of individuals who 
have diverse needs. We serve older workers, people who have lost 
their farms, women who must train to find nontraditional employ- 
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ment, and other people who have never been exposed to job train- 
ing and employment training services. 

We believe that education is a key to successful retraining and 
that our Nation has a tremendous education resource in its com- 
munity college system. Too often that resource has been neglected 
or ignored by job training programs. Through the community col- 
leges' efforts we have been able to establish a training consortia of 
employers who have common skill needs, and that has resulted in 
short-term skill training for dislocated workers with 100 percent 
placement effort. 

Dislocated workers and the programs that support them need 
your sustained support. It has Seen mentioned before, but the 78- 
week gap in support between unemployment insurance and the 
length of time it takes most people to retrain is a serious gap that 
must be overcome by this legislation. People need support while 
they are in training. 

I would like to conclude by saying that the teamwork that we 
have been able to establish at the local level has really been the 
key to our success, and I would encourage you to create an environ- 
ment that is a win-win environment, as somebody said earlier, not 
a winner- take-all environment which goes v/ith the presumptive 
service provider. We think that local communities can make those 
decisions, and that private industry councils or other local councils 
can help to oversee that process. 

I want to conclude by stating that I support the quick passage 
of the Reemployment Act, and that the concerns I have shared with 
you are intended just to address issues that I feel will help to im- 
prove the program and the services to dislocated workers. Thank 
you for this opportunity. 

Senator Metzenbaum. Thank you very much, Mr. Kiley. 
We have some questions, but I am going to submit them to you 
in writing, if you do not mind so we can move on to hear the otner 
three witnesses we have scheduled for today. 
Mr. Kiley. That would be fine. Thank you very much. 
Senator Metzenbaum. I also want to welcome Senator Wellstone, 
who has joined us. Thank you very much. 

Our next witnesses are Patrick McManus, mayor of the city of 
Lynn, MA, on behalf of the U.S. Conference of Mayors; Charles 
Best, director of King County Reemployment Support Center, Se- 
attle, WA; and Christine Marie Scriver, former employee of 
Greenbrier Industries. The chair will be back in 1 minute. I must 
take a phone call. 

Senator WKLliiTONK. Mr. McManus, I think we will start with 
you, if that is all right. Welcome. 

STATEMENTS OF HON. PATRICK McMANUS, MAYOR, LYNN, MA, 
ON BEILVLF OF THE U.S. CONFERENCE OF MAYORS; 
CHARLES L. BEST, JR., DIRECTOR, KING COUNTY REEM- 
PLOYMENT SUPPORT CENTER, SEATTLE, WA; AND CHRIS- 
TINE MARIE SCRIVER, FORMER EMPLOYEE OF GREENBRIER 
INDUSTRIES, LAKE CITY, TN 

Mayor McManus. Thank you very much. Senator. I deeply ap- 
preciate the opportunity to join you. I am Pat McManus, the mayor 
of Lynn, MA, and a member of the United States Conference of 
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Mayors Advisory Board. I am here to speak on behalf of the Con- 
ference this morning. 

We deeply appreciate the interest that is being taken in the 
WARN Act and the Reemployment Act. It is critical to the people 
who may be dislocated in this country that they have an oppor- 
tunity with some advanced warning to try to reestablish their em- 
ployment opportunities. 

In our city we have General Electric, which has been dramati- 
cally affected over the past eight or 9 years by not only the defense 
downsizing, but also the commercial airline markets. Our 
workforce at General Electric has been reduced from 15,000 to 
6,000 employees; a loss of 9,000 jobs in about six years. Normally, 
that would be catastrophic to the community. But fortunately, be- 
cause we had had ?ome rapid response pre-planning and because 
GE is very helpful to work with, we have managed to get through 
it. That is not to say that clearly there is not an impact on the com- 
munity, but we did manage to get through that. 

I do believe that the WAiiN Act was critical in that process and 
some modifications that could extend to perhaps a little broader 
economic and business environment should there be layoffs could 
be helpful. One great concern that I have that we did not have a 
problem with, but I have become aware of as a problem in some 
areas of the country, is the incremental layoffs of employees to spe- 
cifically circumvent having to comply with WARN. 

If they are laying off in allocations of less than 50 employees, 
there can be a long-term intent to decrease the size of a facility, 
but they do not necessarily have to comply with the 60-day notice 
and the subsequent responsibilities that go with that. So I would 
very strongly support the notation that there should be some sanc- 
tions for those that do not comply with those specifics. I kr.ow that 
is relevantly loosely structured, but I do feel that was a key in our 
success in at least being able to adjust to the downsizing of General 
Electric. 

Additionally, some concerns that we have are the increased eval- 
uation of the coverage, compliance, and enforcement mechanisms 
in the WARN Act. I think it has worked very well for us, although 
that is because of the voluntary responsiveness of the business en- 
vironment in our city. I do think it is tremendously well-intended, 
but there are not the provisions in there that will mandate that 
workers get a fair opportunity necessarily if we do not have the ca- 
pacity to have some sanctions and oversight uiat does force those 
few businesses that may not be responsive to jomply. 

Additionally, under tne Title I of the Reemployment Act we have 
some concerns that we feel strongly about, one of which is broader 
coverage for workers regardless of the cause of dislocation. A lost 
iob is a lost job. In our circumstance;., one facility lost 9,000 jobs, 
but the residual loss of jobs was tremendous as well. Certainly for 
all of the employees that unfortunately had to readjust their work 
prospects, I think it is a tremendous concern that they all be treat- 
ed equally if possible, because there is that residual benefit. Rapid 
response and early intervention is critical in that process. 

So I think the WARN Act in conjunction with the Reemployment 
Act, Titles I and III, provide a tremendous opportunity to get ahead 
of the curve because I think the suffering tends to transfer 



13 



exponentially when someone loses their job. In addition to pvph 

dlTs ^I?iTnnJ't"°l°^PT'- "°^''if ^-hat' would be linger lL7To 
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ful because that exponential expansion of hardship and in turn 
the exponential opportunities that can be provided by the nrior ncJ 

or?hlsh^T?h^lrT'^'^ ^"'^ °fthe Conference of May- 
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said we lost 9,000 jobs m one facility over about a six-vear nerioH 
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• 1 ^'Y'j^be final concern we have is to make sure that 
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Thank you very much 
, Senator Metzenbaum. Thank you very much Mavor for vprv 
impressive testimony and we appreciate it much ^ ' ^^"^ 
^,!^L2n. Best Jr., director of the King County Reemolovment 
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dislocated worker unit, a member of our team. A meeting wa^ set 



82-796 O - 94 - 2 



17 



14 



workers' needs and prov|ded P/^^;^^^'^^^/^^^^?^^^^^^ our 
SSf and signtfcant ■•'™P'»>'"?'' ;°S"'|'o'"|TOloyees had secured 

si^.I'ToSe^mlXe^" MtlK speaks U> the success of 
*Wtor mStonbaum. Without objection, it will be included in 

the record. , ^ n i 

[The letter referred to tollows.j ^^^^^ weotn Hotel, 

Seattle, WA, June 28, 1991. 



Mr. Charles L. Best, 
Seattle Worker Center. 



dedication. 
Thanli you, again. 

Sii.:erely, DOUG Hales 

Managing Director. 

August 23rd of ^^^d, Ai i. inior ^^^^^ .^^ ^ 
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i4r. Best. Zero. 

Our center's seven-year experience with similar situations tells 
us that absent notice and any sort of pre-layoff assistance many of 
these ATL workers will fall through the cracks, they will stru^le 
to gain new employment, and secure the new employment 1-^at 
they do get at considerably less pay with inferior benefits. 

With these examples in mind, in order to baild on the strengths 
and eliminate the weaknesses of the WARN Act, the King County 
Reemployment Support Center strongly recommends the following. 
No. 1, eliminate the mass layoff loophole by covering all layoffs 
that affect 25 or more employees in any six-month period. No. 2, 
lower the company size threshold to 50 or more employees in order 
to cover more dislocated workers. And number three, provide a 
longer notification period. As the Trader Vic's example proved, 
more time to prepare means more successful transitions to new em- 
ployment. 

In conclusion, the King County Reemployment Support Center 
sees the WARN Act as the key to effectively responding to plant 
closures and mass layoffs. Significant early notice allows the em- 
ployer, affected workers, and most significantly, local communities 
and local cormiunity service providers the opportunity to plan and 
implement a coordinated and comprehensive program of reemploy- 
ment support. This kind of program in turn results in a more or- 
derly and successful transition to new jobs for dislocated workers. 
Thank you. 

Senator Metzenbaum. Thank you very much. _ , j j • 

I like your suggested amendments. In fact, they are included in 
the legislation I have introduced to strengthen the WARN Act. It 
will be tough to get that passed on the floor of the Senate, but I 
intend to try. Thank you, I think your testimony is very helpful. 

Our last witness is Christine Marie Scriver. Ms. Scriver, I want 
to apologize to you but I have a meeting. I must be at a crime bill 
conference at 10:00. So my leaving is not by reason of indifference 
or lack of interest. It is just because I cannot be two places at one 
time. Fortunately, Senator Wellstone has agreed to preside in my 
absence, and I could not have a better replacement. 

Senator Wellstone. He always says that to me when he is leav- 
ing and he wants a replacement. [Laughter.] 

Senator WELLSTONE. Thank you. Senator Metzenbaum. And 1 
apologize too, Mr. Best. I had to, because of this same meeting on 
the crime bill, I had to step outside for a moment just because of 
an amendment I am working on. It is not lack of interest or com- 
mitment. 

Ms. Scriver, if you would please go ahead? 

Ms. ScuiVEU. My name is Chris Scriver. I live m Lake City, TN. 
I am here representing the Greenbrier Workers Committee. I am 
here to try and stop what happened to us from happening to any- 
one else. , . 

I worked at Greenbrier Industries for 7 years. We made clothing 
and tents for the U.S. military. At the time of the plant shutdown 
last July, 450 people worked there. People at Greenbrier made an 
average of $5.00 an hour. 

Last year, during our usual July 4th vacation, we began to sus- 
pect something was wrong. Our vacation was extended an extra 



19 



16 



week. Greenbrier said there was no problem, just temporary short- 
age of material. We really could not find out anything. I found out 
about the plant closing from a TV reporter who called me. Other 
workers found out about the plant closing on the 6:00 news that 
night. We had absolutely no notice at all. 

There was plenty of work in the building. At the time of the 
plant closing, the plant had $34 million in Government contracts. 
The closing tore us up. The first week I cried every day. I went to 
bed crying and got up crying. Everybody was upset. Nobody knew 
what was going to happen, how we were going to pay our bills. 

One young lady I worked with was 8 months pregnant. They had 
taken insurance out of her check. She did not have insurance. She 
went and complained, got another check; the check bounced. She 
called me in tears. She did not have the money to cover a bounced 
check. 

Another fellow I worked with named Red wanted to buy a new 
vehicle during vacation. He was told everything was fine, buy it. 
He bought the vehicle; the company was bankrupt. He had a heart 
attack. 

We got no notice. We had no chance to prepare. If we had gotten 
notice people could have maybe gotten ahead on their bills. If we 
had gotten notice people could have gotten medical bills straight- 
ened out. We got no notice. We had no time to prepare for any- 
thing. We had no time to prepare for a job training program. 

There are not many jobs in our area. I had to go back to work 
right away. When I was working at Greenbrier I drove 14 miles a 
day. Now I am working and I drive 62 miles a day. 

The worst result of the closing is what happened with our medi- 
cal bills. Greenbriei was completely self-insured. When it closed we 
lost all insurance and had no chance for a COBRA extension. But 
even worse than not having insurance was that Greenbrier had not 
even paid on past bills, so people got stuck with big bills that they 
have to pay. They are liable for those bills. 

My brother worked at Greenbrier. His first baby was bom in De- 
cember, 8 months before the plant closed. He got pre-approval for 
the birth. When the plant closed he thought everything was fine. 
The baby had an ear infection in April, so he called the manage- 
ment company, and got approval. After the shutdown, there are 
$4,000 in medical bills that he is liable for. 

Mary Gibson's, husband died of cancer. Greenbrier should have 
paid $38,000 in medical billis, $10,000 in life insurance. She has got 
nothing. Louise Lowe's husband, cancer. Greenbrier paid nothing. 
She owes $15,000. Jack Taylor's jon had his tonsils out. Greenbrier 
has paid nothing. He has $8,000 in medical bills. Sandra Hampton, 
$44,000; Donna Burke, $1,700. There are a lot of people who owe 
money through Greenbrier's default. 

Remember, hospitals did not tell people that they owed this 
money until after the closing. These folks are just like my brother, 
they thought things were fine until the closing and then everything 
came out. Right now I do not believe these bills will ever be paid. 

The WARN Act should have helped us, but it did not. We talked 
to several lawyers about filing WARN Act lawsuits. None of these 
lawyers would even talk to us because we had no money to pay 
them. If I break into your house and steal your money, you do not 
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have to hire an attorney. Why should I have to hire an attorney? 

^^o'^irC^rSdel-'workers, the most important change that needs 
lo us ureenDiier wo. , q g^nment enforcement of this 

"■KnTe^nSce would help. For people like u, 90 days is . little 
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care reform bill that will deal with that 
The only point I want to make, Lake City, what is tne p v 
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Senator WKUi3T0N>:. Is that anywhere near over by Petros, TN, 

or Jackson, in that area? 

sLnaSXlI^S. You do not happen to know an organization 
caflerSOCM dfyou; Save Our Cumberland Mountains? 

^f^'^Wp'^'iTrnNy I have done some work with them. 
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or elsewhere in rural America. 
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Responses of Ueu>enant Governor Stan Lundine 
to Questions Asked by Senator Meuenbaum 

PARTNERSHIPS WITH ORGANIZED -^^0^ \ J^^^-^^^S^^JnERSHIP BETWEEN 
WORKER ADJUSTMENT CENTER "TICA jmlCH ^ ;^^^^S5lD VQU 

1. our experience has shown that =^TEWAY serves workers best 
when the network is as inclusive as possible. Our GATEWAY 
ne?wo^kl are designed locally, but they typically include 
SrQanizld"abor? employer groups, schools, colleges and community 
Sails organizations! In each of the 23 GATCTAY communities, 
ollnning groups have found that including many diverse 
irganizltions^brings more resources to the !}«"'°",^"%^^^"3^it 
customers better access to information and services, ^ha result 
is very large networks; Suffolk GATEWAY, for example, is made up 
of 75 partner organizations. 

At several sites, organized labor has further joined with state 
and !oc" agenci4s to provide direct services. For example 
!"bof unioni are providing .taff to act as P^^^ 

Oislccated worker Adjustment Center in Utica; at the '^riff.ss Air 
?oroe Base in Oswego County; and at the Niagara County site, 
which has been responding to a Bell Aerospace closing. 

2 -HE GATEWAY •HELPLINE" ALLOWS EMPLOYERS TO CALL ONE NUMBER TO 
?f :f TH^r^Y™ii;?L^'^E^V^af .OR .OB SEEKERS TO .IND OUT ABOUT 
JOB OPENINGS? 

2 A The GATEWAY "Helpline" for employers wa3 first started in 
Rochester, New York, and a similar line for job seekers was 
created at the same time. Since then, Niagara County has bagup. a 
job seekers helpline, and Suffolk County on Long Island plans -o 
open an 800 number for job seekers this fall. Job seeker 
helplines are er-rving very affective in encouraging individuals 
who have not been i.i contact with agencies to avail chemselves of 
services. In our application for "one-stop career center" -unds 
-o the United States Department of Labor we will be seeking 
funding assistance to create job seeker helplines throughout New 
York State. 



31 VfflAT SHOULD WE 3E 30ING TO '^ET EMPLOYERS TO 3E MORE 
rORTHCOMING ABOUT JOB OPENINGS? 

2. 3. in our experience employers wiU^^^^^ 

GATEWAY if -Se tro creating "c-^^unity job^anks" 

•rerrserrai'^gencief cl; sllrl job Usti'ngs and employers can 
roach more qualified workers. 

,l..o evoerimenti ' with technology that enables job 
feefer/^o if£^he.r ..sume or^-Us/ireotly^into^an^.. _^ 

automated J|"^ith job opsin's and demonstrate to 

^li^foyLrtfat'workerf w'itl^ neclssar? skill, are available 
through GATEWAY. 

The technology -^-^-S.^f ^^^r^t^r^ta^^.Torfssifirncr^^ 
frrt^: ?:der:f givefnm;nt-:o=hl^;^und this technology. 
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3. :f we give state and luCal governmehts more flexibility, : aj-i 
concerned that me won't know how federal money is bein'g spent, 
how should they be held accountable for the funds they receive? 

3. States and localities must have flexibility to respond 
quickly to problems and opportunities. This should not exempt 
states from accountability, but we should measure perf oraanca by 
bottom line results — such as customer satisfaction and ]ob 
placements — not by process (i.e. how many calls were received 
on a particular day) . New York has been designated as a pilot 
state by -JSDOL to develop national performance measures for both 
adult education and job training programs. We are confident that 
this prooecc will result in measures of effectiveness that aeet 
federal and state needs. 

The federal government can have a positive impact on state 
reporting by working towards reporting requirements that are 
consistent across programs and agencies, congress should also 
support efforts underway to develop consistent terms and 
definitions. 



4. BASED )N THE EXPERIENCES ;f THE 3ATEKAi- PROGRAM, '.vHAT TYPES 0" 
ASSISTANCE DO WORKERS MEED THE MOST? 



4 . Recently dislocated workers need a combination of several 
services. These services are best delivered quickly, before the 
impact of dislocation sets in. 

GATEWAY has shown that all workers need to :-cnow that there is 
someone, a peer counselor from the union for example, who they 
can rely on. In addition, workers need information about job 
opportunities in their community and the employment outlook for 
various occupations, in order to decide whether to seek a 30b in 
the same field or switch to another field, and whether to 
relocate. They also need information about benefits and 
education and training opportunities. 

Most workers require direct assistance beyond access to the 
information above — in the form of counseling, career planning, 
assessment, referral, job finding workshops and other job finding 
assistance. Workers who enter retraining programs also benefit 
from case :aanagement support to facilitate supportive services 
while they are in training. 

While raany communities with large munbers of dislocated workers 
have centers specifically targeted to their needs, GATEWAY has 
proven effective in helping the centers provide a complete array 
of services. In communities wnera such centers do not exist, 
GATEWAY has raade a comprehensive package of services easily 
accessible to dislocated workers. 
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Responses of Jonn Kiley 
to Questions AsKed by Senator Metzenbaum 

JTB ^. 

sDa i\ ;.)b Trainintf Panncrvnm \ct f'rtxjic in'Jusirv Council tiasiem Iowa Coinmunitv Coliette Oiiina 
We^l Second Street. Davenoon. i.iwa 5;S0I- ZIZ .^:fi-ii744 F^X ( MV) 'O; Si-ll 

September'-!. 1994 



St'nator Howard M. Metzenbaum 
Cliatrman. Subronimiitee on Libor 
Room o08 Hart Senate Office Bitildmi; 
Washington. DC '20510 

Dear Senator Metzenbaum: 

Thank vou a^am tor the opportimitv to tcsufv before the Senate Subcommittee on Labor. ! especially want 
U) thank voii And voiu" ^tatf tor the j.s6isiaiicr I received in preparing to testiiv. Maruia Cole was \'erv 
pauent in helping me to cianiv the rvpc ot intonnation needed by the Subcommittee. Tlie tolloivintj is our 
area s response to the tollow-up questions sent to me. Thank vou attain tor giving me a chance to assist vou 
in this important endeavor. 

1 . What types ot assistance do vou generallv tind workers need? 

Response: Dislocated Workers need career guidance and plaruung based on an assessment ot their 
interests and abilities. Over half ot the workers tio not know which t'arecrs arc open to them. 
Thev also do not ha\'e sutBaent intbrmation on the training rcqourd to enter these careers. 
Thcv need realistic i QCfU labor market intormauon (wa^es, jobs available, skills ncr icd^ 
.Most also need personal contact with a professional who can assist them with the other 
(litBcultics thcv experience because ot tJieu" disloiuiuon. Dislocated Workers cvpicalh' have 
manv qucstioru that need prompt response and ot course, thev also need encouragement. 

Dislocated Workers need retrauung and income suppon while thev are ieammg nnv skills. 
This income support must Ust .it least as long as the trauiing in order to sustam workers ajid 
ihctr taniilies vdiile thev retrain. Customized traintrf; can be \'er\' etfcctjve because it <dlows 
a lob rramiiit; Proe;ram to work dirccilv with an employer or consortia ot employers to 
develop training that will result i^* oppo'-tuiuucs Proourmcnt banicn to this tvpc ot 
contracting sull present a problem tor t»cal prograi.> administrators. Tlie Request tor 
Proposal proctts is time cons aming arnl usu '.'tv docs not result in a competitive prcoirement 
prtx'css imost trainrng pre viders arc avers- ic '^r.cloping Icnjjthv proposals at their own 
cost I. Wc wcxild recomme: id competitive bids bastH on training speciricauoru de^'eloped by 
the consortia ot employers 

)ob (ic\'elopmcnt tor DisJocated Workers ottcn reqiurrs more than the availability ot labor 
market uitormation on job r pcnmgs. Tlie elforts ot an indrvicual job tir.'e'loper working with 
.1 loh Club airuisn-"*" Oislocatcd. Workers can realhr make a sigruBcant difference in the 
time It takes tor a Dislocated Worker to tind a new job. This approach also provides the 
moral suppon and encouragement that is cntical tor Dislocated Workers when their own 
v'ontidcnce is at an all time I(r.v 

2. On sutc and ti'dcral .i^cncics get the nioiiev to Uu* local icvcl last cnoni'li lo niaxitiiize the DCnehi 
lo worker^/ 

Response: The State ot Iowa do«*s .i very cttectivc iob ot mobilizing resources lo assist Dislocaied 
^Vorkrrs. However there ^^ not nearly enough money .ivailable (o scr^-e rhe Disltxated 
Workers who need assistance. Our Dislcx'aied Worker Pm\;nini is otten tnllv ublmaceti ror 
ihe irnure vear three lo tour months into the new fiscal ve.ir. We then miwi tMthcr rnxxtW 
Dislwateti Workers under other lob Tramintj Prtmraiiis or turn tlicni .iwav. <»ttenni^ to put 
ihcm on a waiting list. Wf t»elie\r ilus \^ iint dnh' bad vmal im>IIc\-. !)iit .ilsn bad economics; 
the iiivesinlent we inakr m reirauiiti^ Disi'x-aicd Workers is repjnd manv Mmcs ovn bv the 
nam tTDin tlieir renewed prTHliicu\niv .iiid ihc sa\in^s iii ^t«t tor otlirr mm'ihI programs, i* . 
tood stamps, weltare. inciiial tiealth. cic. 
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■3. If we give more tonirol to local cnu„<:s. l>ow can \vc make sure tl\at ihev .ire l\t.'d accoui\table tor 
I he hinJs ihey receive:' 

Response: l.iK-al lontml ani< .•ommimiiv inv o lvrmml ill Inh Training Proyrams IS mtil'al thcif 
■iiH-rfss . Uxal propams can t be lield responsible mihoiit bcin? given commensurate 
authontv to achieve the results expected. Restiicuons on prot;ram dcsii?i and ser\ices iirJv 
tend to reduce ihe etfcctjvcjicss ot local irainmg efforts. We recommend the use ot outcomes 
based pertorraanc- standards adjusted tor local labor mirket conditions and ihe 
characteristics ot i • Dislocated Workers served by the program. Bv involvint; the Privaie 
IndiKtiv Council <iii ctlv in ihe dcsi^ and o\-ei3inht ot the proenims. we have been able to 
htidd prrvate sector support tor our ettbrts to place Dislocated Workers. 

Pro-am accounubilitv anil crcdibilit\' .it ihe local level is assured bv a combination ot 
Private Industry Cuunal rcviov. loOal and sute monitonii^, and annual audits (jertorTncd bv 
uidependent accounun? firms usm^ the .ompretiensive standards established lor lob 
Trainine Programs. Enlorcenient ot ihe i-nsuni; lules mil help to assure that those lew 
pnxjam ojieratois who are not sutficienUv motivated bv pnde and intcc;nty are warv ot the 
consequences ot inisniana^g or abiisuip. the pro^^ms. 

4. Al In vuir e.xpenence. limv ilitficult is it to liriiit; to^Jiej ditferrni agenoes to coordinate progtamsi' 
B) Have vou encountered manv lutt batUes? 

Response: Oiu- cjspenence lias liecn that coortiiiuuon bet\v<-en lix-al or^ani/aiions mih similar missions 
is not overlv difficult. It should be noted that the-.e are niaiiv (c^'tA and state lules that 
make this ts'pe ot coordinauon more difficult than .t neeils to be. Diroii^h the elforts ot the 
Prr.'aie Industry Coimal. we have had excellent cooperauon mth the Emplovmcnt Service, 
ihe Communirv College District, ihe Commu-.cs' Action Proems. Title V Older Amencans 
Act coniractois. and the Department ot human Services. These orvjanizauons .ire also 
represented on our local Worktorce Development Council that lus been acuvc tor the past 
two veais ivorkine; on plans to implement a One Stop approach lo employment and triiiung 
services. 

Budijet and sulf constramts from some local aijencies make on site service at smaller plant 
closings c < 100) ditficuli. 

■) In iletermiiuni; how hinilini; shoidd be divided between lederal. state :ind local governments, how 
v-.in we ensure that as much inoiiev .is possible rinds its wav lu ihe '.vorken:i' 

Rcsixinse: \Ve iwndil recommend litjhtcr limits on the amount ihe tcdcral and stale novemmcnti l aii 
retain. .Mauoiial research efforts have theu- place hut much can be learned bv iisuii; i-.xistmg 
iracjuiig svstems lo monitor and report the results obtamcd bv local pro(;ranis. Current and 
proposeil lundin^ distnbuuon formulas could result in less than ludf of the hmtls 
appriipnated at ihe federal linel reaching local proems where Dislocated Workers are 
sers'cd. National discreuonarv i^nts can offset iliis unbalance to some f.xtent but ihe 
monev could be used lo help svorkcrs more <iuicklv il more ot it svas available at ihe local 
level. Cost iaie(;oncs ihat discoiiraije spcndini; on assessment, cotuiselors. lob seeking, 
hudt^el irtuiung .md other rradimtmcnt scr\nces do not allow us to assist Dcslocated Workers 
.IS cttectivelv as we coidd. 

It. About liosv manv dislocaied workers are older svorkersi' What special concerns do ihev have:' 

Response: Dunntjihe past vear. 71% of ihe Dislocated Workers sve sersril sve berween the atses ■>f :!() 
and )4. While sve .11(1 not scrs-e .inv Dislocated Workers svho svere 55 and old-r. our 
expCTence svidi these ssorkeis in the past lells us that thev need even more encouragemc.^t 
l>et:ause ot ihe fear ot .ii;e discnniination and llu-ir belief dial ihev have nothini; of value lo 
offer an rmplover. 

1 miileraaiid that a subsuttite Amejidment has lieen uitrtxluced m ihe House ot Rcoresentauves. Diis Bill 
appeals lo restnn ihe abilitv ot training providm such as Coiniiiiinitv Colleges lo conunue 'o serve m the 
lole ot a irauimg prosnder it ilicv become ihe Admiiusiraiive Enuiv tor local emplovmcnt .ind irauuim 
ptoi;rajnJ. HavTn< svorked over ten vejire in a lob Traminn Pro«ram ihat is ailnlimstcred l)v the Easiem Iowa 
C jimmimirv Collese Distna. 1 can tell voii tlut such restncuons are unnecessirv. \Ve have implemented 
.ill Ihe nevTMMV piolections against lonflicl ..f inleresl bv svori-ini; ssnth ihr lixal Pnvate Iniluim- I'oiiiinl 
md sl.iie otiicials in dwloping our i onirai lini; ami prrmuemcnt proi rihires. I hotie ihat ilie int'inuation 
we iiave provided is liclphil and I look lorsvard lo ss-orkini; svuh vou agam. Tliank \<>u 
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ResDonsPS of Charles Best, Jr. 
to Questions Asked by Senator Metzenbaum 

The purpose of the Reemployment Act is •:o help dislocated 
workers make successful transitions to r.ew jobs and :iew 
careers. In your view, how important is advance notice to the 
success of these efforts? 



You stated in your written testimony that A.T.L. provided some 
severance to workers who lost iheir ;obs. Was that an 
adequate substitute for advance notice.' 




KING MUpJLS^V COUNTY 
REEMPLOYMENT SUPPORT 
CENTER 

a core program of the SEATTLE WORKER CENTER 
...serving Seattle and King Cotmty's imemployed since 1987 

August ".2, '"594. 

■""he Honorable Howaro VI. Metzenbaum 
■Jnited States Senator 
U. 5. Senate 

Washington. D.C. CC51C-3502 

Dear Senator Metzenoaum. 

Pursuant :o vour .otter or Au^]Uii 2. ' 99^^ --i; -oi.t. .-.in.) ietlev.ts ..•^oe^ -noii 
since 1987 n resDOnding to oiant closures ann Tiass liivot-fs. 

The Kinq County Reemplovmen: Suopoa Center views aOvance notice as Q'tuc^i 
rn gariv intervention 3nd 'A", organized ^nrl nrnarlv o°iivorv ot lisiocateo -.vcrKer 
SRrvices. ;i ovjr communitv, the vVasmngton State Emolovment Security Deoartment, 
the Seattle-Kinq County P'lvate industry Council and ourselves lave orqanueo a 
ComiT.unity =!esDonse r«am. 'he Community i'esoonse '"am . assists workers 
affected t)y dislocation througn tne organization or Emoiovee "ran.^ition Committees, 
■'hese transition jommittees. .lescribed -n detaii n my statement belore .-out 
committee, have uroven to oe an essential component n our oenvery of Sislocateo 
worker services. Since 1989 Our Community Hesoonse "eam has reliod heaviiy on 
early notification oursuant to the WARN act to trigger 3ur -ommunitv resoonse and 
tna organization of transition committees. 

At this time I would 'ike to note that Emoioyee "ransition Committees nave 
been identifieo by many .js ■inhancmq reemolovment dssistanci!. "he United States 
General Accounting Office reoorted m Novemoer of - 989IGAO/HRD-90-31 that such 
committees "clayed a key roie in achieving the four "lements critical to the success 
of dislocated worker services: ll tailored services resulting from worker involvement 
,ind oversiqnt, Z) eariv ntervention 31 cooroination of -.iervicos. and -I on-site 
activities." 'his has been the oxoerience of tne <inq County aeemoiovnient Support 
Center. Absern i0v,ince ■loiicp the :ommuni!y Response "i.irn c .ioility to amoiov 
this -itfectivM -001 is •!iii"inateu. This m turn .jraiticai'Y 'educes ine oonortunitv for 
/uori:or'; 10 maKo surcor.stiil •rnnsitions to new ;oos md lew -.iin^ets! 
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Advanced Tecnnology Laocqtories' severance payment to workers was NOT 
3 substitute for advance notice! Advance notice is aonut nlanmnf) Advance notice 
orovides worKers and their families time to plan for a successful transition and to 
■nitiate the n'Scsssry steps it will take to find new employment. Advance notice 
orovides the iocal community ana dislocated worKer service providers an opportunity 
to plan a coordinated response, t is my personal view that advance notice m this 
case would aiso nave allowed the "survivors" at ATL 'o pian for tms .arge workforce 
reduction. None of this was possible m the ATL situation, in snort, there .s no 
suDstirute 'or significant advance notice of Closure or layoffs. 

~o summarize, the King County Reemployment Support Center se<!S tne WARN 
Act and ;he reforms rhat you .3re considering as tne <e^ to assisting .jisiocated 
Markers make successful transitions to new )obs and new -areers. 

Yours ;or ouaiity dislocated wcricer services. 



.Members of the Association of Outplacement Consulting Firms Intenin'ir—.-l 
( AOCFl) provide an estimated 70 percent of private outplacement (reemployment) services 
in the United States. The industry assists over 1 million Americans each year transition 
from one job to another, funded by employers without government subsidies. The industiy 
also helps employers plan for and carry out workforce reductions, including helping 
employers identify alternative employment for the workers within the company. Employed 
spent more than S700 million for private reemployment services in 1993. 

The .-^dmimstration has initiated a dramatic expansion of government-funded 
reemployment and training assistance to dislocated workers. The Administrauon has 
requested S1.5 billion for FY 1995. almost three times the FY 1993 appropnation and a 36 
percent increase over the FY 1994 appropriation. These government programs are intended 
to provide many of the same services as are provided by the pnvate outplacement industry. 

These iarge budget increa.ses could result in the replacement of private funding of 
reemployment services with public funds, creating twp serious problems. First, there could 
be no net increase in the number of displaced workers served if only the funding source 
changes from liownsizing companies to taxpayers. Second, competition, which provider, 
choice and improves quality, will be dimimshed as private outplacement firms are forced out 
of business. .\OCFI believes that encouraging public-private partnerships is essential to 
maximizing the return on the government's investment in dislocated worker programs. 
AOCFI recommends that the Comimttee require the Labor Department and stales to match 
employers' expenditures for dislocated workers rather than replace them. AOCFI also 
itrongly supports .section 313 of the Reemployment Aa of 1994 which allows pnvate. for- 
profit outplacement organizations to compete to operate the one-btop career centers 
authorized by the bill. 

The Private Outplacement Industry 

Pnvate outplacement firms are retained by downsizing companies to iielp laid-otf 
workers transition to new employment and to assist the companies with the workforce 
reduction process. The industry serves about 1 million dislocated Amencan workers each 
year. .''lOCFI members provide an estimated 70 percent of total private reemployment 
scr/ices in the United States. Employer expenditures for these services exceeded S700 
million in 1993. The industry, which had its origins in the early 1960's, experienced 
substantial growth in the 1980's as compaiues incriM'.ini;ly reorganized, repositioned and 
relocated in response to technology changes, impon competition, deregulation, and financial 
.Tnd other pressures. Most private outplacement finns have been providing services for 
more than ten years and all of the major t'lrms have fifteen or more years cxpenence. 




Summary 
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Outplacement services generally consist of two components: 

Consulting lo Einplover< rnntempl n'int Workforce Reductions 

Outplacement firms heip employers address issues with respect to workforce 
reductions. Outplacement finns help employers achieve consistency and fairness in 
the application of severance policies and practices. They apprise employers of 
applicable federal and state laws and the duties imposed on an employer. In some 
cases, outplacement firms help employers identify alternative employment within the. 
company for workers and thus reduce the number of dislocated workers. 

Counseling lor Employers Whoiie E mplovment is Terminated 

Reemployment services help employees plan and execute job searches to obtain new 
employment at the earliest possible date. Services are purchased by employers and 
are provided to all levels of employees, from blue collar and clerical workers to 
executives. The services are designed to m the needs of the individual being 
outplaced and routinely begin the moment the employee is notified of termination. 

The design of an outplacement program for employees whose employment is to be 
•.erminateU is governed by the particular characteristics of the affected individuals. Faaors 
•hat are taken into account include an individual's job history and compensation, the trade 
or business engaged in, the current demand for that specific trade or business in the 
marketplace, as well as many subjecuve factors such as the individual's personal goals, age 
and willingness to relocate. 

Services typically include assessment, development of career objeaives, development 
of job search strategy, identification of job opportunities, assistance in prepanng job 
applicauons and resumes, training in interview and communicauon techniques and relerrai 
!o training and retraining where appropnate. 

Concerns .ibout Fedeml Dislocated Worker Program s 

Tlie Admimstrauon has undenaken a dramatic expansion of government-funded 
employment and training assistance to dislocated workers. Ln its FY 1994 budget request, 
'.he Administration asked for S1.9 billion to fund disloca'.ed worker programs, a Sl.3 billion 
increase over FY 1993. Congress agreed to a S550 million increase for these programs •- 
.limost doubling FY 1993 funding. The FY 1995 request is for Sl.5 billion and the 
Administration plans to seek funher inaeases to an annual funding l^vel of S3.5 billion over 
iive years. Under the Reemployment Act of 1994, the Administration has also proposed to 
broaden oiigibility for dislocated worker services an- reorganize the delivery of services. 

Federallv funded worker adjustment programs provide reemployment services to 
jmployees without cost to their employers, in effect providing a government subsidy to 
companies seeking to restruaure for businesses purposes. .Although federal programs, such 
js ihe Economic Dislocation and Worker Adjustment and Assistance Aa (EDWAA), 
provide training a.id other services not provided by outplacement firms, there is substantial 
overlap between the two sectors. 

Manv employers currently pay for reemployment services to help employees affected 
bv major layoffs aiid plant closings find new jobs. In fact, pnvate ..-xpenditures for job 
•.ransition assistance in 1993 exceeded the federal budget for such purposes. A snidy by the 
.■■unencan Management Assoaation found that 46 percent of its members responding to the 
survey had downsized between June 1992 and June 19)3 and that more than half of these 
v-ompanies provided outplacement assistance to all affected workers. Seventy-eight percent 
of these downsizing employers provided outplacement to at least some employees compared 
10 just over 50 percent four years ago. The exponential growth and broadenmg of the 
federal programs threatens to sigmGcantly reduce employers' incentives to buy services for 
•.heir depaning employees. Inaeasmgly, companies, regardless of their tinancial condition, 
,ire turning to government agenaes to provide reemployment services. 

There are two significant issues involved. First, it is not sn effective use of 
■government resources to replace pnvate spending on reemployment services with public 
Spending. Second, the public ioses the benefit of the professional services that the pnvate 
outplacement industry has been providing for 30 years and the choice and quality generated 
by a competitive market. 
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.•Vllhough private entities are technically eligible lo receive contracts to provide 
services under EDWAA programs, in practice public displaced worker funds rarely find their 
way to private outplacement firms. The state and local bureaucracies that administer these 
tunds otten have established working relationships with community colleges and other 
publicly funded entities that offer training and outplacement services. Another concern is 
that the tax-exempt status ot community colleges and other organizations often allows these 
organizations to underbid even the highly competitive private firms. 

(f federal programs supplant private services, the private outplacement infrastrucmrc 
will be undermined and firms that now serve compames and their employees will go out of 
business. This will create a ripple effect as more and more compames and dislocated 
workers become dependent on publiciy funded programs, increasing federal spending and 
the burden on taxpayers. 

The Labor Depanment has estimated that approximately 2.2 million dislocated 
workers per year need help transiuoning to new jobs. This estimate does not include the 
1 million dislocated workers currently served by the private system, many of whom t'lnd jobs 
before their severance payments expire. If federal funds supplant private outplacement 
efforts, ihe number of workers in need of publicly funded assistance would increase by 52 
percent . 

Recommendations Regarding On-Site Transition Cent ers 

Workers alfected by plant closmgs and mass layoffs will be served better and more 
otTiciently if the private and public sectors work together and do not duplicate efforts. In 
view of the predicted restructuring of the American economy in the 1990s, there are likely 
to be far more dislocated workers than even the most generously funded state and federal 
programs will be able to serve. Government should seek to maximize the use of pnvate 
reemployment services so that government funds are uied most effectively, where 
private industry does not fully meet the need. 

We recommend that the Committee require the Department of Labor and states to 
avoid whenever possible displacing the voluntary provision of pnvate reemployment services 
by employers. The Laoor Department and the states should be required to partner with the 
private sector by offenng to match downsizmg companies' outplacement expenditures with 
public funds and report to the Congress regarding these activities. 

The Reemployment Act recognizes the importance using public funds to leverage the 
continuation of employer-funded private reemployment services. Section 1 IS of the Act 
authorizes Governors to establish on-site reemployment assistance centers using federal or 
state tunds matched with substantial pnvate funds. AOCFI supports this approach, but 
believes that claniications in the legislauon are needed to ensure that employers hr.ve 
sufficient incentives to panicipate and that the Act does not create unnecessaiy obstacles 
to their involvement. 

The Act should make clear that the imtiative to set up an on-site career 
center can and should come from an employer as well as the Governors 
office. .Vn employer lor other eligible emity) should clearly have ihe 
opportunity to apply for matching funds if it is willing to make a contribution 
substantiallv equal to the ultimate grant. In addition, there should be a 
requirement for prompt response to such applications. 

llie .Act should be modified to permit Governors to match any private 
reemployment efforts of a cenain size downsizings involving 50 or more 
emplovees). ,\s dratted, the Act would authorize matching only in geographic 
areas •vith a substantial increase in dislocated workers. .\ny employer willing 
10 contnbute its own resources should be able to apply for matching funds. 

In cases where an employer contnbutes the required matching amount the 
emoloyer should have the authority to choose, in consultauon with employees 
>)r iheir representatives, the tirm or agency that will provide the 
reemployment services. .V major incentive tor employers to panicipate is the 
prospect of being able to tissurc the quality of services received by departing 
emplovees. To do this, an employer must be able to hire (and fire) the 
service provider. 
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The Art should be clanfied to require employers (or other private entities) 
;o provide matching fuf^ls for only those reemployment services tr'. .icionally 
provided to dislocated workers by employers. .As dratted, the Art could be 
interpreted to require employers to fund additional services such as travel and 
moving allowances that would be authorized under the Act. Tliese additional, 
non-traditional services, would art as a disincentive to employers to 
piirticipate. 

Private providers ot reemployment services should be eligible to receive 
notice of planned downsizings. plant closures, etc. under the WARN Art. 

The Art should require the Ubor Depanment to repon to Congress on its 
activiues to encourage private sertor involvement in the provision ot 
dislocated worker assistance. 

Snp port of roinp-'iHnn Rega r riinp Operation of One-S',on Carwr Csnttrs 

In L' S Congressional testimony, Depanment of Labor oiCaals have aifirmed that 
•he kev to the success of any and all worker reemployment programs is that they must be 
n.arkei-Uriven. AOCH believes that a market-driven program is possible only if there is mil 
and fair competition to operate the one-stop career centers authonzed by the bill .■\OCFI 
strongly supports section 313 of the bill which allows all interested tor-prot.t and not-tor- 
orolit entities to compete to operate the career centers. Without this type ot competition. 
Uirkers ard' the government m\\ fail to benefit from the professional experience ol the 
outplacement industry that served over 1 million laid off employees last year alone. Without 
this type of competition, there will be no incentive for reemployment services to be ot the 
hichest quality. 



STATEaffiNT OF KARY L. HOSS 
EXECUTIVE DIRECTOR, GUILD/SUOAR lAW CEHTER 
FOR ECONOMIC AHD SOCIAL JUSTICE 

Executive Director of the Maurice and .lane Sugar f ".^^^ 

Economic and Social Justice tGuild Law Center) hank ,ou 
Mr /Ms Chairperson and members of this committee for convening 
this heading and for again giving the Guild Law C«nter the 
opfsrtunicy to submit our comments. 

The Guild Law Center is a national public interest law 
offic-P 'ocated 'n Detroit, Michigan. Founded on the belief that: 
:con::ic:"ocial"and'civil right! are inextricably bound to one 
mother we have focused our work on economic ana social justice 
"issues. One of our first acts when we opened our doors on 
^ehrualrv 1 1991, was to establish a Plant Closing Project. As a 
':su t!^we'hive iecome directly involved in the -P"^^"^^^^";;,^^ 
hundreds of dislocated workers in WABN Act: =""„«^hroughout the 
countrv. We also orovide technical as8ist:ance to lawyers, "n^o"8 
and w^kers across' the country, which includes ^^e provision of 
legal advice, a oloadings bank, and a case update service. As a 
r^suit of th;se efforts, the Guild Law =«""^h.s become the 
national clearinghouse and resource center for all WARM relateo 
Utigation We iiavo been able to develop a practical and unique 
otervtei o' those sj.tuations which have resulted in the filing of 
cases we We also been able to recognize and ana .yze cases 
whtch could not be brought because of the various loopholes and 
^S^iguiries within the current version of the WARN Act but which 
could have been brought under the current: proposed amendments. 

■"he Guild Law C-.mtor's experience with the WABN Act has been 
oxtensive and our commitment to prot:ecting and assisting 
dislocated workers throuqnout the country runs deep. cor .nese 

I would like to thank Emily Houh, a law student at the 
University of Michigan, tor lior contributions to the preparation 
of this testimony. 
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reasons , I em pleased to have the opportunity to provide my 
insights and comments on how and why the new proposed amendments 
to the WARN Act are necessary to making the Act as effective as 
it can »nd should bo. 

On behalf of the Guild Law Center and those dislocated 
workers whom we represent, I wish to thank all of you again for 
convening today's hearing. 

II. THB WARN ACT 

On February 23, 1993, the Guild Law Center appeared before 
this Corainittee, at the request of Senator Metzenbaum (D-Ohio), to 
discuss :iub8tantively areas of the WARN Act that needed revision. 
Then Executive, Director Julie Hurwitz, speaking on behalf of the 
Guild Law Center, appeared before this committee and described 
the history of the fifteen-year-long struggle that engendered 
WARN ^3 enactment. she made clear, and her test imony was 
confirmed at that time by a GAO study of the law, that while the 
passage of WARN in 1989 was a laudable event for workers 
throughout the country and while it has resulted in. larger 
numbers of working people receiving notice of their impending 
employment losses,' HARM has fallen far short of its goals. 
Most glaringly, the Act in its current form excludes 98% of 
American businesses and leaves 64% of our workers unprotected 
against sudden plant closings and mass layoffs.' For the sake 
of thbse workers, we cannot afford to be lulled into complacencv, 
particularly when the numbers warn us so loudly that WARN needs' 
to do more ao that its goals can be realized. 

These goals were articulated by Senator Kennedy, a sponsor 
of the original Act, during the Senate debates: 

advance notice is essential to the successful 
adigstmunt of the workers to -.he Tob loss caused by chanqi.ia 
economic; conditi9ni- Times have changed for American 
workers. The person who will stay with one employer for 
thirty years is becoming more the exception and less the 
rule. Frequent changes are becoming more common. An 
advance notice pro vision insures that large numbers if 
workers yill not be displa ced without warning and without 
plannino . . . . 

Second, advance notice saves the Government money . The 
Office of Technology Assessment estimated that advance 
notice could help save between 5257 niillion and S386 million 
in unemDlovmen t compensation benefits each year . . . 

Third, advance notice mak es each dollar t^hat we appropriate 
..or adTUstment efforts to go further . ■,Jo know that with 
advance notice, adjustment programs are more effective in 
getting employees back to work more quickly, and at better 
wages . 

Fourth, and perhaps moot important, an advance notice 
raguirement assure s fair aUv tor American workers .' 

(emphasis added). 



' Dislocated Workers: Worker Adjustment and Retraining 
Notifica tion Act Not Meeting Its Goals ( GAO/HRD-93- 18 , February 
23, 1993). 

' GAO/HRD-93-18, February 23, 1993. 

' Remarks of Senator Kennedy, 134 Cong. Rec. S8376 (June 
22, 1988), Legi3lative History . 184. 
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Fortunately, with the benefit of hindsight and experience, 
we can now see that additional steps are r.eedej so that WARN does 
not provide a hollow protection for American workers. It is 
essential to all of our economic and social wall-being to ensure 
"fair play for American workers." Indeed, the cost common 
refrain we hear from dislocated workers who come to us seeking 
assistance is that they have been treated unfairly and deserved 
far oiore than they received from businesses which refused to give 
them the notice due them. 



III. PROPOSED AMENDHEHTS TO TEE WARN ACT 

In its current form thousands of American workers Have been 
excluded from WARN's protection due to definitional thresholds 
that dictate — quite separately from the purposes of the Act — who 
receives protection and who gets left out in the cold. 
Unfortunately, under the current version of WARN, far more 
workers fall into the latter category than into the forraer. 

Our comments on the proposed amendments along with case 
analyses of 'failed' WA'Ul cases follow. As you will see, 
dislocated workers who did not receive timely or adequate notice 
were un2tble to obtain relie<; -.nder the current version of WARN, 
but would have done so under the amonded Act. That oppositional 
discrepancy in itself makes our point clear: the enactment of 
the proposed eimendments is absolutely necessary to maximize 
WARN's effectiveness. 



A. COVERAGE 

1. "Smoloyer" Threshold; Drop the "Employer" Threshold 
From 100 Workers to 50 Workers. 

Currently, WARN exempts busxnesses that employ fewer than 
100 employees, and those exempt businesses employ 55% of Amer:Lcan 
workers.' This threshold exempts roughly 98% of American 
businesses. Significantly, the threshold exempts whole 
industries, some of which have less than exemplary histories of 
fair labor practices. The apparel industry, for example, 
averages only 52 workers per factory, and its well-documented 
pooji treatment of garment workers is well known.* 

For the above reasons, we applaud the initiative to drop the 
100-employee threshold to 50-employees . ' In response to 
arguments that one figure ;s just as 'arbitrary' as the other, I 
would direct this Committee's attention to the fact that in its 
current form WARN covers less than half of the American 
workforce. That lack of coverage conveys a distressing and 
contradictory message: if you work for a smaller business, you 
are not entitled to protection against unfair and sudden layoffs 
and plant closings, regardless ot how hard you work; furthermore, 
even as the government touts the importance of smaller businesses 
to create ;obs and to foster community values, the government 
protects only those people who work for large corporations, 
regardless of how vested you are in your work-community. The 
threshold ought to be changed not to replace one arbitrary figure 
with another, but to make more American businesses — large and 
small — more accountable to the communities that both sustain and 
are sustained by these businesses. 



' 29 U.S.C. S 2101(a) . 

■ Sunmiary and Explanation of Provisions, March 1994, 
proposed WARN Amendments prepared by Greg Watchman. 

' In a report on plant closings and dislocated workers 
submitted in July, 1987, the GAO reported that nearly one-quarter 
of workers dislocated In 1983 and 1984 worked for establishments 
that employed 50-99 employees. Plant Closings; Limited Advance 
Notice and Assistance Provided Dislocated Workers (GAO/HRD-87- 
105, July 17, 1987). 
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Presently, the lOO-employee threshold is often used to block 

WARN protection. For tixamp]-", in Brunson v. 3ron co wine Co., 

F.Supp. , 3 lER Cases 1033 (1993 U.S. Dist. LEXIS 2135) (N.D. 

Cal. 2/22/93), an employer laid off 73 employees at two separate 
facilities without the requisite WARN notice. Thirty-three 
layoffs occurred out of a 53-member workforce at one facility; 
the remaining •10 layoffs occurred at another larger facility 
which employed 253 workers. An employee, pro se, filed a WARN 
claim. Bronco-Wine filed a motion to dismiss, which the court 
granted. The court, agreeing with the employer, reasoned that 
WARN's minimum threshold requirements had not been mot. As two 
separate sites, the court held that the smaller location did not 
meet the ' lOO-employee ' employer threshold, and that the' larger 
facility failed the requirement that one-third of the workforce 
be laid off in order for a mass layoff to occur. 

This hardly seems fair, at least not to the workers who had 
been l.»id off, particularly in light of the fact that 
approximately three-fifths of the workforce was laid off at the 
smaller facility. Under the amended WARN Act, the ;0-employee 
minunum would have been met, and the 33 laid off workers--who had 
made up the bulk of the workforce at the 53-person facility — 
could have been given the opportunity to maximize their 
readjustment experience. Instead, all 73 of the workers were 
left with no remedy and the belief that a law purporting to 
protect and assist dislocated workers was of no help to them at 
all. Unfortunately, as it stands, this conclusion rings too 
-rue. 

2. "Plant Cloainq" and "Mass Layoff" Thresholds; Drop 
Plaat Closing Threshold from 50 to 24; Drop Layoff 
Threshold from 50/one-thj.rd of workforce, or 500, to a flat 
25. 

At this time, the WARN Act covers plant closings that affect 
5 0 or more workers. Mass layoffs are covered where: 1) 50 or 
more workers are affected, and those affected workers make up 
one-third of thn workforce at that site (part-time workers are 
discounted as m imbers of the workforce—this huge loophole is 
discussed below); or 2) where 500 or more workers are affected.' 

In a practical sense, these thresholds, especially the one- 
third rule, have proven to be overly complicated and antairly and 
easily manipulated by employers seeking to escape WARH Act 
compliance. The 1993 GAO study on WARN and its impact reported 
that three-quarters of the thousands of uncovered mass layoffs 
were exempt due to the one-third rule.' Consequently, the one- 
third rule has been at the heart of a great deal of WARN 
litigation. 

The one-third rule was again used to escape WARN compliance 
in Xildea v. Slectro Wire Products, Inc. , 775 F.Supp. 1014 (E.D. 
Hi 1991). This case is illustrative of the 'flood of litigation' 
tactics used by employers' counsel to achieve the successful 
manipulation of the one-third rule. Relatively speaking, such 
over- litigation has not been attributable to sue-happy workers, 
as original WARN opponents feared prior to its initial passage in 



' 29 'l.S.Z. S 2101(a||2-3) and (8), and :i02(d); 20 C.F.R. 
5 639.3(i) . 

' Soe also , Summary and Explanation of Provisions, March 

1994. 
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1988. Rather, the over- litigation ia attributable to employers 
efforts to exploit the Act's language to their advantage. In 
Kildea , for example, the district court originally determined 
that 53 out of 153 full time employees had been laid off, ana 
that a WARN violation had occurred, since the one-third throahold 
(53 out of 153) had been met. However, upon further litigation 
prompted by the employers to reconsider the maao layoff issue, 
the court ultijnately reversed itself, bumping the number laid 
off workers down to 47. It did so as a result of another WARM 
technicality; the court ultimately discounted six previously 
laid off workers an "laid off" for WAKN purposes. This 
catastrophe could have been avoided under the amended ^fiJlM Act. 
Using the flat 25 threshold, WARN would have served its purpose. 

And in Oil. Chemical, and Atomic Workers, et al ■ v. RMI 
Titanium. Metals Reduction and S odium Plants. CA »4:92 CV 1679 
(N D.E.D. Ohio), we are representing both union and salaried 
workers who worked at two plants involved in the production of 
titanium sponge for the defense industry. Although the company 
gave the union workers no notice at all, and even though the 
plant closing affected hundreds of workers and the entire 
community which was dependant on the plant's continued existence, 
we have had to litigate whether or not the threshold was net even 
though the company admits to laying off 32.3* of the workforce, 
at one of the plants. 

For whom is this fair? Realizing that WARN was passed 
originally as a compromise/understanding between business and 
labor supporters, it seems that the^ one-third rule is simply too 
easy for employers to 'work' in their favor. If, as proposed, 
the one-thi..-! rule ware done away with and a flat 25 threshold 
were eatjOslisiii-H , employers would be provided with a hard and 
fast rule that tiio" would not have to decipher"" and that they 
could not bend. This 25 threshold would guarantee wider 
coverage, which would hopefully shrink the staggering percentages 
of workers who are left unprotected by the WARN Act in its 
current form. 

^ . Limit "Single Site" Requirement to Layoffs of Under 100. 

Under existing WARN law, plant closings and mass layoffs are 
analyzed on a worksite by worksite basis. This method of 
analysis enables employers to layoff thousands of workers, as 
long as those workers are located at differnnt worksites and leas 
than 50 workers are laid off at each individual site. This 
method of avoiding V/ARll liability has been successfully used by 
large employers, leaving thousands of workers once again 
unprotected against sudden plant closings and mass layoffs. In 
order to close this gaping loophole and in order to maintain the 
spirit of compromise between businesses and workers that frames 
WARN, the single-site requirement ought to be limited only to 
those plant closings and layoffs where less than 100 people are 
affected. If this threshold is not changed, cases like EmeSX 
Worldwide Delivery — whose case analysis follows — may become a 
reoccurring worker nightmare. 

In April of 1991, Emery Worldwide Delivery Company 
simultaneously terminated over 1000 employees nationwide at more 
than 20 terminals throughout the country. The company convened a 
Saturday morning meeting and announced that as of that moment, 
the gathered employees wore no longer employed and that they had 
20 minutes to clear out their personal belongings. The following 
Monday, the company continued business as usual, replacing the 
terminated employees with independent contractors. 

But during the prcious year, less than coincidentally it 
may be safe to aaoume, Emery had reduced its workforce in almost 

'° A common complaint about current WARN Act is its 
vagueness. Often, employers acated that they '^ould not easily 
understand WARN's requirements and therefore could not cell when 
they were and wore not complying with the Act. This indicates 
that clarity is key in maximizing WARN compliance. See GAO 
RBport/HRD-93-18, February 23, 1993. 
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every one of the affected terminals to just below 50. Thus due 
to a combination of the 50/one-third threshold and the single- 
site rule, Emery was able to lay off almost 1000 workers with 
only a few minutes notice and no severance pay, and to completely 
avoid W^RN liability. Emery did not stop there. Six months 
after terminating these 1000 employees, the company, using an 
identical method, laid off over 150 nanagemont level employees in 
Dayton, Ohio. Again, it gave no notice. 

Emery is not the only company that uses these kinds of 
workforce shifting tactics to maneuver its way out of WARN 
liability. In United Mine Workers v. .Tim Walters Res ources. 
Inc. . 6 F.3d 722 (11th Cir. 1993), a mining company laid- of f 650 
employees at four different sites, despite the fact that each 
affected site used the same group of employees and same 
management, and despite the fact that the sites were 
geographically connected by underground tunnels. Jim Walters 
Resources, like Emery, laid off just short of one-third of the 
work force at each individual site, and was able to evade WARN 
Lieibility . 

It seema that the current single-site rule is no compromise 
at all. It is another soft limitation which is easily punctured 
by some simple shifting of work force populations by large 
employers aho can afford to treat their workers like dispensable 
currency. Indeed, the problems caused by the resulting mass 
layoffs are precisely what WARN was designed to resolve, and what 
it currently is not resolving at all. A limitation of the 
single-site rule to lay-'fs jffecting less than 100 employees is 
a truer and less penetrable comprooiise . 

4. Clarify the "Ninety-Day Rule" to Allow Aggregation of 
Layoffs and Plant Closings Which Are Pact of a Single 
Reduction^n the Work Force. 

WARM currently includes a provision. Section 3(dl, that 
allows the aggregation of multiple layoffs within a 90-day period 
to reach the mass layoff threshold." This provision was meant 
to prevent employers from using a rolling-layoff method to avoid 
notice responsibilities. However, the provision has not been 
able to function to its full capacity. For example, if two or 
more groups of workers are laid off at a single site of 
employment, and each individual group does not reach the 50/one- 
third threshold, then the separate groups can be added together 
to reach the requisite threshold, and all of the employees from 
each group are covered by WARN. But if the number of workers in 
one group does not meet the threshold and the number of workers 
in the other group surpasses it, then the workers in the latter 
group may not be aflded to the other groups, and the smaller group 
is left unprotected'. 

Employers have taken advantage of this ' hypertechnical ' 
oversight. For example, in U.E. v. Maxim . 5 lER Cases 629 (D. 
Mass. 1990), a fire truci. company in Massachusetts closed and put 
roughly 88 people out of work. The layoffs occurred on two 
separate dates within a 90 day period. Initially, 24 people were 
laid off, and 64 people were later laid off. Because the number 
of workers laid off at the later date surpassed the 50/one-third 
threshold, the district court excluded the first 24 dislocated 
workers from WARN protection. 

In May of 1989, another company, Kayser-Roth Hosiery, Jones 
V. Kayser-Roth Hosiery. Inc. . 748 F.Supp. 1276 (E.D. Tonn. 1990), 
laid off 159 workers (less than one-third of its workforce). 
More than one month later, it laid off 340 workers (more than 
one-third of its workforce). The Sixth Circuit held that only 



" 29 U.S.C. S 2102(d); 20 C.F.R. S 639 . 5 (a ) ( 1) ( ii 1 . 
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the group o£ 340 was entitled to WWIN notice, and the Court 
refused to apply the 90-day aggregation rule to protect the 
smaller group of 159. It is nothing Less than unfair and 
illogical that only 340 of the total 499 laid off workers were 
entitled to WARN notice. 

The amendment clarifying this section so that all layoffs 
within a 90-day period, whether above or below threshold levels, 
may be aggregated to establish a total number of layoffs above 
the applicable threshold is needed to fulfill that section's 
original ourpose: to permit the aggregation of employment losses 
within a 90-day oeriod "unless the employer demonstrates that the 
employment losses are the result of separate and distinct actions 
and causes . . . " 29 U.S.C. S 2102(d). 

S. Cover Part-Time Workers. 

One of the WARN Act '3 most glaring flaws is its complete 
exclusion of part-time workers from the Act's coverage, 
protection and notice entitlement.-^ It is essential that part- 
time workers enjoy the law's protection. 

WARM'S non-coverage of part-time employees has wiped out 
many oossible WARN cases and rendered the unfair treatment of 
part-time workers acceotable. For example, in Solbeyq v. Inli^ne , 
740 F.Supp. 680 (D.Minn. 1990), the company hired over 300 
workers after it had secured a major contract from Kodak. When 
Kodak canceled the contract, the company laid off all the newly 
hired employees, with only eight of the discharged workers having 
full-time status under WARN. In Shopmen's Local 620, Int'l. 
Ass'n a ridae. Structural and Orna ro pntal Ironworks, AFL-CIO v. Lee 
c! Moore Cor p. , No. 89-C-575-C (N.D.Okla.rJ"Jly U, 1990), the 
company laid off 124 workers in a series of eight layoffs, giving 
only 48 liours notice for each layoff. The employer successfully 
sidestepped WARN liability because 58 of the employees were 
deemed part-time and therefore uncovered under WARN. In another 
case '•' Napco Alarm Clock closed down a plant because the 
employer planned to relocate to the Dominican Republic. The 
company gave no notice to its employees, and because only 43 of 
the employees were considered full-time under WARN, the workers 
had no recourse under WARN, a statute enacted supposedly for the 
benefit of workers. And in yet another case, Moore v. The 
Warehouse Club. Inc. . 992 F.2d 27 (3d Cir. 1993), The Warehouse 
Club shut down one of its sites, putting 52 employees out of work 
and the employees were not notified of the closing until the day 
after the store closed. The district court magistrate threw out 
the case in part because two of the affected employees were found 
to be part-time within the meaning of WARN. The third circuit 
affirmed this decision. 

Finally, not only are part-time employees not covered by 
WARN, but their exceptional status delivers a double blow to Laid 
off workers. Part-time workers are also discounted in the 
detarmination of other WARN thresholds. For example, in In Re 
nld Slectr-illov Corp. . 1993 Bankr. LEXIS 1922 (Bankr. W.D. Pa. 
1993), the employer, a ateel-manuf octuring company, gave its 
workers eight hours notice of its impending closure. Although 



•' 29 U.3.C. S :i01(a)(8); 20 C.F.a. 5 539.3(h). 

•' The Law Center was contacted by affected workers about 
possible WARN claims due to the closing of the Napco Alarm Clock 
plant, but the case never made it to court. 
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the company employed over 100 employees at three saparate 
facilities, the court found t.iat the closing of the plant did not 
result in an employment loss to 50 or more employees because, of 
the 58 laid off workers, seven were categorized as part-time, and 
another five were discounted because they did not suffer 
employment loss as such loss is specified by WARH. 

The abundance of WARN cases like the ones above translate 
into potential real-life tragedies for millions of American 
workers, for part-time workers often nes-d advance notice even 
more than do full-time workers. In today's service sector 
economy, part-time workers number 22 million, and that figure is 
growing rapidly.'-' Pa- .-time workers typically have neither the 
savings nor the assets to carry them through their period of 
unemployment. And finally, the government does not provide 
financial assistance to out-of-work part-time workers, as they 
are not entitled to unemployment benefits in most states. As the 
number of part-time workers grows- fewer people will be covered 
by WAKN in its current form, and WARN, unless it is amended to 
cover part-time workers, will become less and less effective as a 
statute enacted for the purpose of assuring a fair game for 
American workers. 

B . EKFORCEKENX 

Currently, the only mechanism for WARN Act enforcement is 
the filing of private suits by affected workers against their 
employers.'' This statutorily conferred right to a private 
cause cf action is very important. However, filing a lawsuit may 
be inadequate as a sole and exclusive method of enforcement 
because the policy of liberal construction originally called for 
when WARtI was passed in 19t'8 has not been followe'^. by some in the 
judiciary. 

Moreover, workers are often hesitant to assert their legal 
rights under WARH. First, it is difficult to find attorneys who 
are willing to take on WARN cases, because litigation has been 
scant and therefore untested, and because relief is so limited 
under WARN. Next, litigation is expensive, and in light of 
employers' counsels' vigorous and often time-consuming litigation 
tactics, expenses may shoot evsn higher than suit-filing 
employees' expectations. Regardless, the average American has 
neither the time nor the resources to spend on lengthy and 
complicated lawsuits, particularly when the plaintiff's travails 
ultimately amount to damages limited to 60 days' backpay.'-' 
Finally, WARN violations may take upwards of two years to 
litigate, which requires an extraordinary Level of endurance 
which often does not pay off, again because of 'WARN's limited 
available relief. 

We know now from the GAO Report released in February 1993 
that over 10,000 of WARN notice violations havo occurred since 
its enactment, but only about 100 WARN actions have oeen filed — 
this translates to a less than 1% enforcement rate, -rfhile over 
99% of employers violate '^ARN -rfithout consequencel " Yet, in 
light of all the frustrations employees must confront, can there 
be any question as to why workers do not use litigation more 
frequently and more rigorously to enforce WARN? 



" Bureau of Labor Statistics. See also Summary and 
Explanation of Provisions, March 1994." 

" 29 U.S.C. S 2104. 

" The 60 day limit on damages is further complicated by 
the controversy within the courts as to whether the 60 days 
should be measured on a calendar or a -rforkdav basis. Compare 
Caroentnrs Oiatrict Counci.1 v. nillnr d. 9 lER Cases 289, 1994 
U.S. App LEXIS .US'! (5th Cir. 19941 with United Steelworkers •/■ 
North Star Stael. 5 F.3d 39 ; 3rd Cir. 19931, oert. domed, 
U.S. ( 1994 ) . 

■' Sojnmary and Explanation of Provisions, March 1994. 
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Without proper enforcement, another problem "i^es: both 
emolovees and employers are kept in the dark about the WARN Act 
in aeneral " As Julie Hurvitz testified in the WARN amendment 
headings oi 1993, the Derartment. of Labor's lack of authority to 
enforce WARN "has substantially impeded the f ^i;-"^]; °* 
employees in many situations to even £xnd out "^^e necessary 
information to know whether or not they have a WARN Act claim. 
Furthermore, the GAO report submitted at those same hearings 
showed one-ihird of the participating «"«Pl°y«"„"P°^^tvant 
thev wore unclear about or unaware of at least one relevant 
provision o? W^. This lack of knowledge provides the momentum 
?hat drives a circle of ineffectiveness: WARN is not enforced, 
anc; this results in weak enforcement of WARN. 

we must remedy the problem of non-enforcement. In its 
orimary recommendation to Congress, the GAO strongly suggested 
that enforcement authority over the WARN Act be given to the 
Depart:ent of Labor. The\991 Massachusetts Conference Report on 
WARN also urged that the Department of Labor 'should be given 
enforcement powers." And finally, when " 
Northeastern University conducted a State Dislocated Worker Unit 

Survey*' (hereinafter the Porta Survey) in 1992, he asked DWU 
officials how WARU's effectiveness might be improved. One of the 
two most frequent responses was to give the Department of Labor 
enforcement: authority. 

The proposed amendment to WARN concerning enforcement 
authorizes the Department of Labor to investigate WARN violation 
complaints, and to file lawsuits on behalf of workers. I would 
like to emphasize that such enforcement authority must not 
diminish the private right to a cause of action already provided 
for in WARN. Depending on an individual employee's situation, 
filing suit may often be the best option, thus that choice must 
not be taken away from the individual employee. Neither the 
filing of law suits or DOL enforcement should become the 
exclusively designated path to WARN enforcement, and the choice 
ultimately serves WARN' a purpose to ensure a fair game for the 
American worker. Together with the private right to a cause of 
action, DOL enforcement will increase awareness of WARH's 
requirements among employers and employees, assist workers in 
determining whether or not their rights have been violated, and 
restore the rights of those workers unable to find or afford an 
attorney to bring a private action. Thus, we wholeheartedly 
support the amendment of WARN to provide the DOL with enforcement 
authority . 

C. LIQUIDATED DAMAQGS 

As seen above, the limited relief" to dislocated workers 
under the current Act can be pinpointed as the source of much of 
the law's ineffectiveness. The 60-days backpay and benefits 
oenalty is not a strong incentive for workers to rile suit. 
Additionally, the remedy does not deter employers from failing to 
give notice, as the employer risks paying out the same wages and 
benefits it would had have to pay anyway, had it chosen to give 
notice . 

We applaud the proposed liquidated damages addition to the 
already available remedy. Liquidated damages in an amount equal 
to the back pay award is consistent with other federal labor 
laws, such as the Fair Labor Standards Act (FLSA), the Family and 
Medical Leave Act (FMLA) , and the Age Discrimination in 
Employment Act.'' Finally, the liquidated damages amendment 



GAO Report/HRD-93-18, February 23, 1993. 
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will provide a stronger dcerrent to employers considering 
violating WARN. 

D. STATtrre or limitations 

WARN does not currently include a statute of limitations 
that set3 a time limit on the filing of employee-brought 
lawsuits. In our federal courts, the absence of a limitations 
statute has given rise to a great deal of litigation. In some 
cases, the absence of a statute of limitations has resulted in 
unjust dismissals of WARN actions, as courts have applied 
inconsistent statutes of limitations — ranging anywhere from six 
months to six years — because the Act in its current form provides 
no guidance in this area. 

There has been one appellate court decision on the statute 
of limitations issue, United Paperworkers v. Specialty 
Paperboacd. Inc. . 999 F.2d 51 (2d. cir. 1993), which was resolved 
in favor of a state six year statute of limitations on contract 
actions. Employers have argued, however, for a shorter period 
based upon the utilized pursuant to the National Labor Relations 
Act (NRLA). See DelCostello v. Teamsters . 462 U.S. 151, 103 
S.Ct. 2281 (1983). Although there are many sound reasons for 
rejecting this argument, see United Paperworkers . several other 
courts have reached a contrary result. There are now 3 other 
cases pending in the Fifth Circuit, Third Circuit and Sixth 

Circuit. See Staudt v. Glastron. Inc. . F.Supp. (W.D. Tex. 

1993).; United Paperboard is Thomas v. North Star Co. ■ No. 4:CV- 
92-1507 N.D. Pa. 1993); United Mine Workers of America v. 
Peabodv :oal Co. . No. 92-0073-0 (CS) (W.D. Ky. 1993). 

These inconsistencies clearly illustrate why the proposed 
two-year statute of limitations is essential to effective WARN 
enforcement, and why it is essential that a period be specified. 
The two-year period is comparable to FLSA and FMLA statutes of 
limitations, and, most importantly, it will provide a much needed 
:.evel of uniformity to the mechanism of WARN enforcement, and 
consistency in enforcement is surely something wa should strive 
for, for -.he benefit or our workers and employers. 

S. THE GOOD FAITH 0BFEH8E 

Section 5(a)(4) of WARN provides that where an employer has 
violated the Act, a court may " reduce the amount of ;:he 
liability where the employer "had reasonable grounds for 
believing that [the violation) was not a violation of the Act . . 
."" (onphasia added.) Despite WARN's clarity with respect to 
the possible reduction of liability, courts have interpreted the 
exception — not exemption — as a complete defense to liability. 
■Good faith," however, was simply never meant to mutate into a 
form of absolute immunity. As a result of this unchecked 
interpretation of the good faith defense, thousands of workers 
have been •lawfully" deprived of notice. 

For example, in the case of UAW. Locil 1077 v. Shadvside 
Shampinq, 947 F.2d 946 (6th Cir. 1991), ti a Court of Appeals 
atfirmed a district court decision to dismiss the UAW's WARN 
claims against Shadyside stamping on good faith grounds, 
regardless of the fact that the lower court also found that the 
company had indeed violated the law. Also, in OCAW. et al. v. 
RMI Titanium. Metals Redu c tion and Sodium Plants . C.A. »4:92 CV 
1679 (H.O.E.D. Ohio), another case in which the Guild Law Center 
represents the workers the company maintains that because it had 
alluded to future Layoffs in previous notices, it had acted in 
good faith and thus should be entitled to complete immunity from 
WARN -lability, even though the previous notices did not include 
future date specifications, and that the affected omployees 
received -.heir WARN notifications only two weeks before they lost 
cheir jobs. 



29 -J.S.C. 5 2104(a) (4) . 
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The misinterpretation of the good faith s:;cQption has 
resulted in the uncompensated diolocation of too many workers, 
and has been of primary concern to us. Thus, we are thrilled to 
see that the amendments clarify that the good faxth defense 
arises only after a liability determination, and only as a basxa 
for reducing an award of liquidated damages. 



IV. posT-AMMDKearr warhi rbmainino problems 

A. DEreMSBS 

In its efforts to effectuate a true compromise between 
employee and employer interests, defenses were included in the 
current version of the WARN Act that often reduce or totally 
obviate WARD liability. The record shows that the federal courts 
have frequently upheld employers' overly broad interpretations. 
The result is another series of loopholes, carved out by the 
ambiguous standards set forth in the language of WARN. Although 
the eimendments before us today do not address the 'unforeseeable 
business circumstances" and 'faltering company" exceptions, we 
feel compelled to address the problems which have resulted from 
their broad application. 

1. The Unforeseeable Business Circumstances Defense 
The unforeseeable business circumstances aefense was written 
into WARM as follows: 

An employer may order a plant closing or mass layoff before 
the conclusion of the 60-day period if Che closing or mass 
layoff is caused by business circumstances that were not 

reasonably foreseeabl e as of the time that the notice would 

have been required. 

(emphasis added.) 29 U.S.C. S 2102(b)(2)(a). 

The purpose of this exception 'jas to accommodate employers 
faced with unforeseeable events, but the provision still 
seriously considered the need to protect worlcers — who we must not 
forget ar<» also affected by unforeseeable business circumstances- 
-in the fact of such situations. Thus, only sudden, dramatic, 
and unexpected developments outside of the employers' control and 
which are the cause of the shutdown or layoff were to be excepted 
under this defense. 20 C.F.R. S 639.9(b)(1). However, the 
courts' broad construction and application of the exception have 
proved antithetical to the proposed goals underlying provisional 
WARD defenses. Broad applications have in fact widened the gaps 
through which so many of our dislocated aorlcers have fallen, and 
through which so many more will continue to fall. 

The problem «ith the unforeseeable business circumstances 
defense is its laclc of clarity in defining 'jhat is "reasonably 
foreseeable.' Although this phraseology ia commonly used in 
legislation as a call for objective application, it is also 
conjaonly and most subjectively abused, and it is being abusied in 
exempting employers from WARD liability. 

The case of International Ass'n of Machinists and Ae rospace 
Worlcors. AFL-CIO and Aeronautical Industrial D istrict Lodge '76 
V. General Dynamics , 821 F.Supp. 1306 [E.D.Ho. 1993), is 
illustrative. In 1988, the U.S. Navy awarded a contract to 
General Dynamics for the full scale engineering development of 
the A-12 aircraft. It soon became apparent that the project 
would cost significantly more than expected or budgeted for. By 
October of 1990, the House and Senate indicated that certain 
criteria be met before the funds would be obligated for 1991. 
General Dynamics Board of Directors Chairperson Stanley Pace 
noted in Auauot, September, and October, however, that 
termination of the A-12 was ,i posnibility. On December 14, 
Secretary of Defense Cheney directed the Navy to "show cause" why 
the A-12 contract should not be terminated. By December 17, 
1990, the Havy notified General Dynamics that the contract would 
be terminated by default on January 2, 1993, unless certain 
conditions were met by that time. On January 7, 1993, the 
contract was terminated. 
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Based on tha "unique context of defense contracting," the 
district court determined that the unforeseen business 
circumstances exception applied to exempt the company from 
liability. The court held that even though General Dynamics 
officials knew in June 1990 that the A- 12 program was irrevocably 
delayed and over budget, General Dynamics still exercised 
"reasonable business judgment" in concluding that subsequent 

termination of the contract by the Navy was unlikely. 
Nonetheless, the court, by refusing to Impose an objective 
standard, enabled General Dynamics to avoid WARN liability. 

And in Jurcevj et al. v. Central Community Hospital. 3 F.3d 
618 (7th Cir. 1993) — whose complicated facts concern subventions 
made and cut off by a not-for-profit foundation to a hospital, 
which resulted ultimately in the hospital's shut down--the 
hospital's ability to evade WAfiM liability was rooted in how the 
court and the employers defined objectively and reasonably 
(un) foreseeable. In an industry where contracting instability is 
tha norm, it might be reasonably unlikely that a contract would 
be canceled due to delays and rampant spending problems, but 
don't employees still deserve to know about even the mere 
possibility, unlikely or not, of events that may threaten their 
livelihoods? Trust is the parent of loyalty, and if employers do 
not trust their employees to maintain production and work rates 
in the face of economic difficulties, there is no good to be had 
in the long run for either the employer or the employee. It is 
time for us to start having faith in the American worker. 

2 ■ The Faltering Company Defense 

Another exception being claimed by employers is the 
faltering company defense, which provides that: 

An employer may order the shutdovm of a single site of 
employment before the conclusion of the SO-day period if as 
of the time that notice would have been required the 
employer was actively seeking capital or business which, if 
obtained, would have enabled the employer to avoid or 
postpone the shutdown and the employer reauonably and in 
good faith believed that giving the notice required would 
have precluded the employer from obtaining the needed 
capital or business. 

29 U.S.C. S 2102 (3) (b| ( 1) . In addition to the elements contained 
in the above provisiun, tha Department of Labor Regulators also 
requires that "the employer was in financial distress." 20 
C.F.R. S 639.9. 

The faltering company defense contains many of the same 
problems embodied in the unforeseeable business circumstances. 
In light of the fact that WARN mandates a narrow construction of 
the defense," the vagueness in the language has resulted in a 
much broader construction. For example, what is "financial 
distress"? What does it mean to be "actively seeking capital or 
business"? What is a "realistic opportunity" to obtain 
financing? By whose standard do we measure "reasonably and in 
good faith"? For the purposes of litigation, this lack of 
clarity serves only to confuse, antagonize, and give rise to more 
litigation . 

-^r?"^ example, in Wallace v. Detroit Coke Corp.. et al. . 92- 
CV72890-DT (E.D.Mich. 1993) --a case in which we ar4 directly 
involved and which is not yet done with— the district court 
refused to grant Detroit Coke's motion for summary judgment on 
faltering company exception grounds. The case went to trial. 
The trial lasted for over two weeks, during which the jury had to 
absorb several days worth of very technical testimony, so that 
they could come to some consistent understanding of the faltering 
company exception's vague requirements. In the and, the jury 
accepted the faltering company defense, but only partially I 
Detroit Coke was held to reduced liability under WARN. 

" 20 C.F.R. S 639.9(b). 
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The faltering businesB defense's greatest flaw, however, is 
its aSort^sightednesa with respect to wh«t we envision as the big 
oicture of fair labor practices and a strong and fair economy. 
?iat Is, th; exception^-along with the unforeseeable business 
circumstances exception-assumes and perpetuates a labor 
environment where workers know nothing about '^^^^""P'"^*' 
whom thev work, and where they are treated as automatons .ather 
rhan a» -he integral part of our businesses and economy that they 
are If 'we are lerlous about maintaining our leadership position 
tnihe world economy, and if «e truly want to halt the slipP»ge 
^hat has already begun, we have to trust our employees ^nd 
!aSorers to take aclive roles, ^^ey do i,ot deserve to be kept m 
the dark about their livelihoods, and they do not ^° °« 

divested of any knowledge and control over their P"""^'' * 

A a company is about to go ander, its employees snould know 
;bout it and know why. The Line that separates employees from 
employers needs to be obliterated so that communities ^^rive 
and rely on our economy, and so that our businesses and employers 
can rely on our coimnunities . 

B. THE CEHTRAL IMTORKATIOH AOEHCZ 

Workers and employees need to have "^^^,^^^3" 
them to be as informed as possible about their "-J^ts and status 
as American workers. For American employees and employers, the 
story does not end at the plant closing or the }^Y°" ^" 

Willow Run or Youngstown or Ypsilanti. We are entitled to^"°« 
a. citizens, employees, and wording and learning people-where 
our companies are going. 

Moreover, as a matter of public policy, it would be wise to 
enhance WARN's data-gathecing capabilities and ^° ""^^"^„*.„bs 
central federal repository that informs us of where American jobs 
are going and when American jobs are coming, the number °IJ°^1 
to be lost at any given time, and some mechanism for analysis ana 
compilation of WARN notices. Education, as we all know, is 
essential to our progress. And any real commitment to progress 
and long-term economic stability and strength would dictate the 
establishment of this central information agency. 

V. COHCLUSIOH 

The amendments discussed above are essential to WARN's 
»ff«ctivene38 as a curative rather than a band-aid measure for 
the good "t only of the American worker, but also the good 
of the American employer. In a time when government leaders 
biame our social ills on the disintegration of family and 
ci^unity values, it seems clear that "our nation "^eds a new 
Relationship of trust and cooperation between government and 
"dust^ . . But such effort must be national , '"Pe/"^ 
be a r«l partnership with industry, not one in «hxch industry 
sLply views government as a part of its ;businass climate and 
another opportunity to increase profits. 

We took a great first step with the passage of WARN 1988. 
But if WARN is to protect workers, we must be courageous. We 
must LeTtSe Act^o widen its coverage, close its l°°Ph°le«' 
and hold corporations accountadle for their impact - both good 
and bad — on out conununities . 

Thank you very much for the opportunity to submit this 
testimony to this Committee today. 

'« Charter Township of Yosilant i ■ et al ■ v. General Motors 
Corporation . Washt.Co.Cir .Ct. »92-43075-CK, (Opinion and Order, 
dated February 9, 1993), at 20. 
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STATEMENT OF THE INTERNATIONAL UNION, UAW 
_ ^ „ ON THE SUBJECT OF 
THE REEMPLOYMENT ACT OF 1994-S. 1964 

I. Introduction 

Mr. Chairman, my name ia Richard W. McHugh. I am 
Associate General Counsel of the International Union, United 
Automobile, Aerospace, and Agricultural Implement Workers of 
America (UAW) . This statement represents the views of the 
International Union, UAW and its 1.4 million active and 
retired raemJoers and their families. We wish to thank the 
Subcommittee for this opportunity to eicpress our views on 
the Reemployment Act of 1994, S. 1964. 

Mr. chairaan, under your guidance, the Labor 
Subcommittee has provided important leadsrship in the area 
of dislocated worker training and adjustment assistance over 
the years, including the 1988 Worker Adjustaent and 
Retraining Notification (WARN) Act and the Economic 
Dislocation and Worker Adjustment Assistance Act. In this 
and other legislation, the interests of dislocated workers 
were advanced, and for this, Mr. Chairman, you deserve wide 
recognition and our thanks. Tha UAW looks forward to 
working with your Subcommittee in the future to continue to 
improve and enhance the programs that assist dislocated and 
unemployed workers in our nation. 

II. The Reemployment Act In Brief 

we are encouraged that the Clinton Administration and 
the co.igress are again examining the problems of dislocated 
workers. Currently, efforts to assist dislocated workers 
suffer from inadequate funding of training programs. The 
Clinton Administration has recognized this shortcoming and 
has proposed additional fundin-j for dislocated worker 
programs in the 199 5 budget. In addition, the Reemploymenn 
Act proposes strengthening the federal-state labor aarket 
information system and provides specific guidance to states 
as to the role of dislocated worker/rapid response units. 
These are important steps in bolstering our ability to 
assist dislocated workers. 

We agree with the Clinton Administration that we can 
and should do ^lore to assist dislocated workers and their 
families and to direct scarce resources more effectively in 
the adjustment assistance area. The stated purposes of the 
bill before this Committee today are goals that the UAW 
fully supports and which the past actions of this Committee 
have also supported. The UAW agrees that consolidation is a 
worthy goal. We support better coordination of dislocated 
worker services, earlier provision of services, more 
effective delivery methods, and higher quality and longer- 
term training. 

The Reemployment Act properly calls for additional 
spending on dislocated worker programs. Most importantly 
the bill recognizes that without income support worker^ 
cannot successfully complete meaningful, long-term 
retraining programs. We believe that the record is clear 
that short-term or make-work training does not assist 
dislocated workers or serve the nation's purposes well if 
we are going to really help dislocated workers, we are going 
to have to provide some of them with income support to 
enable them to complete the kind of training which will move 
them into new careers with good wages. 

In our testimony today, the UAW will focus on several 
of our concerns with regard to the proposed Reemployment 
Act, especially those which are pertinent to the Labor 
subcommittee. Most importantly, the bill as introduced 
does not meet its overall goal of creating a comprehensive 
d-slocated worker program. While the Administration has 
1 --^posed additional funding, the level is still inadequate. 
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The bill also does not address a key element in rapid 
response; namely, impr-vementa in WARN. Tha UAW oelieves 
that Reemployraent Act must strengthen the existing WARN 
statute. The bill also calls for the elimination of Trade 
Adjustment Assistance, the one dislocated worker program 
that provides workers with an entitlement to retraining and 
income support. We are aware that TAA does not fall under 
the jurisdiction of this Committee. Until such time as a 
truly comprehensive dislocated worker program is in place, 
however, tha UAW cannot support the elimination of TAA. 

In addition, the bill as introduced adds new 
competitive procedures for selecting career center operators 
and permits for-profit providers to participate in the 
program. These measures would add duplicative costs and 
overhead and may present conflicts of interest, without a 
realistic promise of improving services to dislocated 
workers. We have been advised, however, that the 
Administration has excluded private for-profit companies 
from the list of eligible organizations to operate one-stop 
centers. This is a useful change, and we urge the 
Subcommittee to support it. 

Along with many in Congress, the UAW is deeply 
concerned that the current emphasis on training and 
retraining is not addressing the underlying issue; namely, 
the lack of secure jobs offering good wages and benefits. 
The foundation of economic security is work, not training. 
Real wages have fallen for years and American families have 
not kept pace with price increases. We do not believe that 
the economy is overheating or likely to overheat in the near 
or mid-tena future. In a consumer-based economy, it is 
difficult to accept the current conventional wisdom that 

increasing real wages would be a threat to the nation's 
economic health. 

HI. The Continuing Need for Dislocated Worker 
Adjustment Assistance 

Mr. Chairman, the UAW's members have experienced nearly 
two decades of plant closings, permanent layoffs, and 
massive dislocations. For example, in the motor vehicle 
assembly and parts industry, production employment has 
fallen from its 1978 peak of 832,700 and, despite some 
recovery, has only reached 655,700. In the agricultural 
implement and construction equipment field, the decline has 
been even more dramatic, falling from 238,100 in 1979 to 
104,300 today. 

The economic dislocation seen in UAW industries in the 
1980s has not ended. Continued downsizing is currently 
hitting the aerospace and defense industries. Increased 
numbers of managerial and professional employees are 
experiencing dislocation in the 1990s as well. While the 
economy is experiencirg a modest recovery, we can expect 
international competition, increased productivity, and 
technological change to produce continuing economic 
dislocation at tha same rate we have seen over the last 
decade and a half. This experience indicates we could face 
at least two million dislocated workers a year in the 
future. 

We expect these workers and their families to 
experience serious financial hardship as a result of their 
dislocation. The 1992 Dislocated Worker Survey conducted by 
the Bureau of Labor Statistics found that between 1987 and 
January 1992, 15.3 million workers lost jobs due to plant 
closings, business failures, slack work, and related 
reasons. More than five million of these workers had over 
three /uars on the lob prior to Jisplaceraent , and only 2.7 
million of these "tenured" workers had found work by the 
time of the survey. One Ihird ot the dislocated workers who 
had found jobs had suffered a pay cut of twenty percent or 
more. Thus, nearly two thirds of the "tenured" workers 
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remained unemployed or in jobs well below their previous 
earnings at the time of th» 1992 survey. 

Thus there clearly will be a continuing need for 
dislocated worker assistance. Unfortunately our current 
d uiocated worker services leave most >^n«»Pl°rtith 'onlv 
Without any meaningful long-term assistance and with only 
rimi?eS opportunities to gain retraining, '"d ■reemployment in 
good jobs offering a chance to retain their ^ 
previous standard of living. The UAW c°™ends the 
A^inTstration for recognizing the need to refor^ our 
dislocated worker assistance programs and for placing this 
issue high on our national agenda. 

IV. Rapid Response and WARN Reform 

While the bill enumerates specific tasks for rapid 
response !n each state, and properly recognizes the key role 
of rapid response and early intervention in dislocated 
worker programs, it does not call for improvements m the 
Act waiJn passed, in large measure through your 
"VV_—= rhairman. Since it became law in 1988, wak« 

hii relilted i^ in«eased advance notice of job loss to many 
wllkerl AS a result of WARN and EDWAA, ^"^"r "umbels of 
workers get involved in training earlier and have a better 
cSance of avoiding the worst impact of economic dislocation. 

Despite the important step taken "''ith WARN' s passage, 
most Observers recognize that the statute has a number of 
loopholes and enforcement gaps ..eeding 

Chairman, the UAW commends you for t""°''"fJ-"^Hm»nts Act 
Adiustaent and Retraining Notification Amendments Act, 
SI9I9 which would remedy the gaps in WARN and provide more 
effective advance notice and rapid response to dislocated 
Workers ?he UAW strongly supports this ""sure The UAW 
also strongly supports warn reform as an integral Pa^^t or 
dislocated worker programs. The Reemployment Act must 
?nciSde measures to^eform WARJJ such as those contained in 
S. 1969. 

While Title I of the Reemployment Act enumerates a 
number of specif ic responsibilities for ="te r P,d "sponse 
teams, the bill does not ensure adequate «f "^^"^ ^^"''^^^"^ 
activities. currently, rapid response is f""<i«%°"t ^f ^he 
forty percent of state funds reserved for "ate level 

^r^^Vo ^rr^%^er:. '""'^ ^wl""b fi^^e 'Thar .tl 
i:'bco:^itte°e shou'id^d^res^the potential -"flict presented 
by the bill's reduction in state-level funding of dislocated 
Sorker activities and the need to ,"""|^^^" J^^^^^^^"^ 
rapid response by mandating a minimum funding level for 
dislocated worker unit and rapid response activities. 

in the proposed legislation there is little guarantee 
that the new entities involved in service delivery to 
dillocattd workers will have the time or resources to guide 
workers through the maze of training options and <=°»P«ting 
p^ovidlrs. we believe increased reliance upon rapid 
?eloonse and labor-management committees would be a better 
approach, congress should ensure that worker participation 
!n the development of training plans is meaningful and that 
wSrker choice is not buried beneath the imperatives of 
placement quotas and funding limits. 

The UAW has found that union and worker participation 
in early response, labor-nanagement committees, °"-"ta 
dislocated worker centers are all good means to gain early 
worker participation in retraining activities. currently, 
rapid response activities are carried out at the state 
level, and participation by local I'ics and SDAs is spotty. 
Rather than turning to more controversial and untested 
methods of delivering servictis to dislocated workers, the 
UAW recommends that the Subcommittee provide a stronger role 
'or labor-management committees in providing local rapid 



46 



r 



43 



response capabilities. We believe this would be .1 cost- 
effectiva and positive r-eans of getting better and earlier 
participation in reemployment activities by newly dislocated 
workers. 



V. Klinination of TAA/Cousolidation of Programs 

There is currently much support for consolidation of 
dislocated worker programs. As part of this consolidation, 
the Reemployment Act calls for the elimination of TAA and 
NAFTA TAA. The UAW is strongly opoosed to the elimination 
of TAA. 

The UAW would have no problem with elimination of TAA, 
if the Reemployment Acr were offering a comprehensive 
dislocated worker program. It does not. The great majority 
of funding under the Reemployment Act is not mandatory, but 
discretionary. None of the' reemployment services offered 
under the bill are funded as entitlements. In addition, the 
bill caps training cost at S47S0 per year, which is too low 
in many cases. These budgetary limitations are in sharp 
contrast to TAA. 

Simply put. trada-impacted workers are being told to 
give up a program that has been useful to nany, for empty 
promise of better things. As a representative of many of 
those trade- impacted workers, the UAW simply cannot accept 
the easy assumption that these workers will get equivalent 
programs and income support under the Reemployment Act. 
This is si"iply not the case. For this reason, the UAW has 
opposed and will continue to oppose any and all efforts to 
eliminate Trade Adjustment Assistance at our present stage 
of development of dislocated worker programs. We urge the 
members of the Subcommittee to likewise oppose the 
elimination of TAA at this time. 

VI. Governance and Service Delivery 

The UAW has reservations about a number of proposed 
features of the bill pertaining to the local management of 
training programs and the methods suggested for delivery of 
services to dislocated workers. Overall, the bill does not 
provide for full participation by organized labor and 
community groups in the planning and implementation of local 
reemployment services. For its one-stop delivery model, the 
bill also proposes untested market models, while bypassing 
existing public agencies that should participate fully in 
assisting dislocated workers. Finally, the bill provides 
for overbroad waiver authority beyond that required for rhe 
development of one-stop career centers. 



X. Participation by Labor and Community Groups 

The UAW is tri.'ibled that the 
Reemployment Act does not ta^e full advantage 
of organized labor's knowledge and experience 
in training, and in some cases, falls short 
of the improvements made in this area in the 
1992 JTPA Amendments. We ask that the 
Subcommittee ensure that labor unions and 
community groups have full rights to 
participate in all aspects of dislocated 
worker programs. 

Specifically, the planning process 
proposed in the bill is inadequate. At a 
minimum, annual state and local plans meeting 
the requirements of Sections 311 and 313 of 
JTPA Title III should be required. Public 
input and access to the state and local 
planning process should be assured for labor 
and community groups. Better still, 

organized labor and interested community 
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groups should have a mandated opportunity to 
review and comment on state and local plans. 

Labor and community groups should have 
an enhanced role in local PICS and/or the 
proposed Workforce Investment Boards (WIB) . 
Language ensuring involvement of equal 
representation of employers and labor has 
been suggested. An alternative approach 
would be a tri-partxte board of employers, 
government and education, and labor and 
community groups. In the past, we have seen 
labor's voice ignored in the local PIC 
structure, and we believe this approach is 
out-moded. The Reemployment Act should serve 
as a vehicle for addressing this problem. 

We also recommend that employers who 
have representatives on a PIC or WIB be 
required to list job openings with the 
Employment Service as a condition of 
participating in the governance of local 
retraining efforts and as a way of 
demonstrating their commitment to the 
employment security system. 

Career Cantors and ono-3top Career Canters 

The Reemployment Act proposes to 
establish career centers to provide basic 
reemployment services to dislocated workers 
and offers Incentives for states to adopt a 
one-stop career center model of service 
delivery. The states have already taken a 
number of initiatives in consolidating 
services to unemployed and dislocated 
workers. In many cases, states have used 
state funds to administer these initiatives. 
Many of these initiatives provide worthy 
models for other states. The Subcommittee 
should recognize the positive steps already 
taken by states in this area, and ensure that 
any federal steps taken in the area assist, 
rather than impede further state initiatives. 

Any movement toward consolidation 
of service delivery should build positively 
on existing programs and institutions, 
drawing from strengths and working to 
eliminate weaknesses. In our view, the 
Reemployment Act does not provide sufficient 
time or funding for our service delivery 
system to adapt successfully. We support the 
consortia approach as a model of service 
delivery which offers states the ability to 
build on existing programs. We believe that 
additional funding for the Employment Service 
should also be a key part of an overall 
effort to improve service delivery to 
unemployed and dislocated workers. The 
Employment Service has been Inadequately 
funded for years and its revitalization is 
essential to our long-term efforts in this 
area. 

The UAW has concerns about the one-stop 
career center model proposed by the 
Reemployment Act. Among the most serious la 
the use of competition to select the career 
centers ind the requirement that service 
delivery .areas offer two career centers. We 
know of no training program in the United 
States or in other industrialized countries 
which uses competition in this fashion. 
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Competition, at least the type of 
competition provided for in the bill, moves 
us in the opposite direction, using risk as 
the primary motivation for innovation. In 
the private sector, the UAW has found that 
risk of wage reduction or job loss has not 
enhanced productivity and innovation. 
Instead, employer-employee cooperation and 
mutual respect have been superior motivators 
of employees. The Reemployment Act's 

competitive approach is not consistent with 
the best practices of the private or public 
sectors. We believe the competitive approach' 
should be deleted from the bill. 

In addition, using scarce resources to 
go through the motions of competitive bidding 
and the costs of operating duplicative 
centers in :iiost substate areas Is not wise. 
We recommend that the Subconnittee permit 
states to build on more traditional service 
delivery models, without the costs and 
duplication involved with the bidding process 
and the operation of two centers in most 
substate areas. We believe the consortia 
model offers a nuch more promising direction 
for consolidation of our dislocated worker 
service delivery models. 

We strongly support naking the 
Employment Service a presumptive element in 
all one-stop career center consortia. The 
Employment Service i.5 a building block upon 
which other element! of our reemployment 
efforts should be addtl. We do not support 
the privatization of CI claims taking and 
want to preserve the integrity of the 
Unemployment Insurance system. We understand 
that the Administration is in agreement on 
claims taking. We urge the Subcommittee to 
adopt this position as well. 

Waivers 

The bill provides for broad waiver 
authority by the Secretary of Labor in order 
to facilitate the development of one-stop 
career centers. There has been a great deal 
of concern that federal law not stand in the 
way of innovation and consolidation, and the 
UAW finds nuch of that concern legitimate. 
However, we do not support the extensive 
waiver authority sought by the Secretary of 
Labor in the bill as introduced. 
Specif icTlly, we oppose any waivers of the 
requirements of Title III of the Social 
Security Act requiring the use of merit 
systems for employment security personnel, 
the payment of benefits when due, and the 
provision of a fair hearing when UI benefit 
claims are denied. In other areas, the 
btirden should ba on the proponents of waivers 
to establish a bona fide need for waivers, 
rather than a presumption that waivers are 
necessarily a good policy. State labor 
federations should be provided with an 
advance copy of all waiver requests and an 
opportunity to comment. 

Labor standards and Participant Rights 

In a number of important respects, the 
bill falls short of providing full protection 
for labor standards and participant rights. 
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In Section 161, the bill forbids funding 
of training or assessments in the case of 
relocated firms for only 120 days. This is 
totally inadequate. It contemplates the use 
of dislocated worker funds to causa 
dislocation. This ban on func'' ng should be 
for at least two years, otherwise, funds 
under the Act will be used to compete with 
other states in business location contests. 
In addition, the bill should be amended to 
permit affected workers or their 
representatives to bring a private lawsuit to 
enjoin the improper use of funds. The UftW 
has not been satisfied with USDOL 
investigations in the area of relocations. A 
lawsuit with discovery and injunctive relief 
IS a auc.l superior means of preventing 
dislocated worker funds from creating 
dislocation m other states. 

we believe that state workers 
compensation protection should be extended to 
all participants, and that this .should not be 
left to the vagaries of state law. 

With regard to short-tine compensation 
plans, all existing state laws and previous 
"federal ^lodels have provided for approval by 
any collective bargaining representative. 3. 
I96.J does not include such a requirement. It 
must . 

It should be clarified that any decision 
of a career center or provider which results 
in the reduction or denial of 'jnemployment 
compensation benefits shall require a written 
determination, and that this determination 
shall be appealable under the applicable 
state unemployment compensation law, rather 
than the grievance procedure provided by 
Section 164. Since worker profiling will 
impact on the payment of regular unemployment 
compensation benefits and income support, we 
believe that good policy and the Constitution 
require a full and fair hearing before an 
impartial tribunal. We do not believe this 
is currently clear in the bill as introduced, 
and we strongly urge the Committee to clarify 
this matter. 

In summary, we urge the Subcommittee to 
make substantial changes in the overall 
direction and the specific details of the 
bill regarding governance and service 
delivery. Labor deserves a role as full 
partner in the planning and provision of 
dislocated worker programs. 

VII. Eligibility For Intensive Services and Income support 

An unemployed worker must effectively meet three tests 
of eligibility for intensive reemployment services and 
income support under the proposed legislation and the worker 
profiling system currently being developed by USDOL. First, 
the dislocated worker must pass a 3-year tenure screen. 
Second, s/ho ^lust be eligible for unemployment insurance. 
Third, s/he aust do identified by the worker profiling 
system and deemed "most likely to exhaust" benelfits. There 
are substantial questions regarding the fairness and 
.ippropr lateness 3f aach of these three eligibility tests. 
We have strong concerns that the eligibility tests are 
budget-driven, rather than reasonably related to dislocated 
worker policy. To late, these concerns have not been 
addressed in the bill as proposed. 
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Tenure Screen 



The Reemployment Act has a job tenure 
requirement of three years for dislocated 
worker eligibility for intensive reemployment 
services and income support. Dislocated 
workers, with certain narrow exceptions, aust 
be permanently laid off from an employer with 
whoin they had three years of continuous 
employment. 

The tenure screen is a significant 
obstacle to eligibility for intensive 
reemployment services and income support. 
According to the 1993 Congressional Budget 
Office study of dislocated workers, one-half 
of dislocated workers vsre employed by their 
firms for less than 3 years at the time of 

their separation. This means that the three- 
year tenure screen will have a significant 
impact in terns of access to intensive 
reemployment services and income support. 
Certainly, the proposed tenure screen is a 
significant restriction over the test 
currently found in EDWAA. 

The three-year screen is apparently 
adopted as a proxy for those dislocated 
workers who are most likely to exhaust UI 
benefits. USDOL's studies have identified 
both long and short job tenure as an 
indicator of likely exhaustior of UI 
benefits. The bill uses only long tenure as 
a criterion. Age is another reliable 
criterion for exhaustion of UI, since older 
dislocated workers face great difficulties 
finding work. Again, this is not a factor 
used in the bill. 



We do not believe that likelihood of 
exhausting UI benefits should become the 
primary reason for providing quality training 
and income support to workers. The 'JSDOL 
studies from wnich the tenure screen 
originated were examining so-called 
"reemployment bonus" programs. These 
programs promote "savings" in UI costs by 
paying claimants a cash bonus for finding 
work promptly. We question whether a 

criterion designed as a means of saving UI 
dollars should be adopted as Che ma^or means 
by which we select those eligible for 
training and income support. Since we are 
unlikely to provide income support and 
training to all deserving dislocated workers, 
it is critical Chat the criteria adopted to 
ration our scarce dislocated worker dollars 
be sensible. 



We are not aware of any dislocated 
worker programs that have used three years of 
job tenure as a principal criterion of 
eligibility for training. For these reasons, 
we urge Congress to proceed with extreme 
caution before adopting the approach proposed 
in the Reemployment Act. 

In summary, the UAW questions the vise of 
the likelihood af exhausting UI as the basic 
means of identifying which dislocated workers 
should get intensive reemployraant services 
and income support. This, in turn, leads us 
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to question the wisdom of the three-year 
tenure screen to select workers for 
eligibility for dislocated workers services. 

nnmiploymant Insuranca Eligil>ility 

The Raemploynent Act requires that a 
dislocated worker be eligible for 
unemployment insurance or potentially 
eligible for UI. This is based upon a 
widespread assumption that dislocated workers 
are presumptively eligible for unemployment 
insurance. Unfortunately, just about a thitd 
of unemployed workers nationally get UI 
benefits, and the figure is much lower in 
some states. In 1992, fewer than 25 percent 
of unemployed workers in seven states 
received benefits, and in no state did more 
than 50 percent of the unemployed get 
benefits . 

Even among "job losers," the category of 
unemployed workers into which dislocated 
workers fall, low proportions of workers get 
UI benefits. The UAW Research Department, 
using published USDOL figures, has calculated 
that in 1992 the ratio of job losers to 
workers filing an insured UI claim nationally 
was only 61. This ratio gives the best 
possible measure of UT benefit eligibility of 
job losers. The figures for each state range 
from a low of 37 in New Hampshire to a high 
of 127 in Alaska. 

In past years, the national ratio of job 
losers to insured claimants was above 100. 
In other words, not only were nearly all joD 
losers getting 'JI, but so were other workers 
who quit for good cause or had other non- 
disqualifying separations. The adoption of a 
UI eligibility test for reemployment services 
and income support will undoubtedly prevent a 
significant number of dislocated workers from 
obtaining help from these programs. 

Horkar Profiling 

The bill proposes to use worker 
profiling of unemployed workers to determine 
eligibility for intensive reemployment 
services and income support. Congress had 
already enacted claimant profiling as a means 
of financing the final extension of Emergency 
Unemployment Compensation benefits in the 

fall of 1993. Profiling is conceived as the 
gateway to dislocated worker services, 
including intensive reemployment services and 
income support. Again, the details of the 
implementation of worker profiling undercut 
the Reamployment Act's promise of 
comprehensive services to dislocated workers. 
Congress intended to have profiling identify 
claimants "likely to exhaust regular 
compensation and needing job search 
assistance to make a successful transition to 
new employment." Unfortunately, USDOL's 
implementation of worker profiling to data 
indicates that profiling will become a new 
hurdle to unemployed workers, rather than a 
tool to assist them. The 'JAW tears that the 
Reemployment Act's use of worker profiling 
for assessing eligibility for services under 
the Act will reinforce the punitive, rather 
than the helpful, elements of claimant 
profiling. 
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In part, this concern is based upon the 
fact that worker profiling was adopted as a 
cost savings feature, producing an estimated 
S750 nillion in reduced benefit payments over 
the five-year budget cycle. In addition, 
USDOL has taken a number of restrictive steps 
in implementing worker profiling and is 
leaving a number of key questions to the 
states, which has led to further concern over 
worker profiling on our part. 

There have been a number of problematic 
steps taken by USDOL in implementing worker 
profiling to date. As currently conceived, 
worker profiling is essentially a federally 
mandated condition of eligibility for regular 
state UI benefits. Workers who fall or 
refuse to participate in profiling, or in 
activities to which they are directed as a 
result of profiling, will be rendered 
ineligible for regular state UI benefits, as 
well as for reemployment services and income 
support. Simply put. Congress has never 
interfered with the payment of regular state 
UI benefits to the extent proposed under the 
worker profiling system. We believe that the 
initial implementation of worker profiling by 
USDOL leads profiling in a direction m which 
it will be viewed as an obstacle to the 
payment of entitlements, rather than as an 
aid to workers. 

Most significantly, the model of 
profiling currently under implementation by 
USDOL, and further reinforced by the 
eligibility provisions of the proposed 
Reemployment Act, is premised on the belief 
that workers must be statistically identified 
and then required to participate in 
reemployment activities. The UAW 



contrast, we believe that if we build a 
quality reemployment system, the workers will 
voluntarily participate in numbers well 
beyond those necessary to use expected levels 
of funding. Since we apparently have agreed 
we cannot afford to help all dislocated 
workers, we fail to understand why scarce 
resources s.'iould be expended on identifying 
the "most, most likely" to exhaust UI 
workers, from the "pretty likely to exhaust 
01, but eager to participate in retraining" 
workers. For that reason, wo strongly urge 
Congress to introduce willingness to 
participate in services as an element of 
profiling and selection for intensive 
reemployment services and income support. 

We also urge Congress to provide 
additional guidance to USDOL in the 
implementation of worker profiling. 
Specifically, the Reemployment Act should 
spell out a standard for "justifiable cause" 
for failing or refusing to engage in 
profiling or activities to which the worker 
IS directed as a result of profiling. 
Looking to UI voluntary leaving provisions 
and good cause requirements in other public 
benefit work programs, we believe that 
justifiable cause should include causes that 
would lead a reasonable, average person to 
fail or refuse to participate, including, but 
not limited to, temporary illness of the 
worker or a worker's dependent or household 
member, jury duty, inability to purchase or 
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unavailability of child care, death in the 
iomediata h'c-sehold or family, other 
compelling family circumstances, or lack of 
available transportation. 

VIII. Conclusion 

Mr. Chairman, the 'JAW appreciates this opportunity to 
have our statement inserted into the hearing record on the 
proposed Reemployment Act of 1994 (S. 1964). We look 
forward to working with you and the other Members of the 

Subcommittee to strengthen this important initiative.- Thank 
you. 



aTATEHEWr or THOMAS a. HATOO and AMDREW J. ORAlf 
ON BBHAU OP THE USAIR SHnTTLE FLEET SERVICE QROtJP 
BEFORE THE 80BC0MMITTEE ON LABOR 
OP THE COHMITTEE ON LABOR AND HUKAN RESOURCES, 
tTNITED RTATES SENATE 
JULY 2G, 1994 

To the Honorable Howard M. Hetzenbaum, Chair, and Honorable 
Members of the Subcommittee: 

This Statement is submitted on behalf of the eighty eight 
men and women who were removed from their position as fleet 
service workers at the USAir Shuttle in 1993. We are attorneys 
for these aen and women. In this Statement we shall refer to 
them collectively as the USAir Shuttle Fleet Service Group. We 
very much appreciate the opportunity of submitting this Statement 
on behalf of our Group and, in particular, to advise the 
Subcommittee of our experience to date with the worker Adjustment 
and Retraining Motif icar.ion Act ("WARN"), 29 U.S.C. §§ 2101, et 
scq. Generally, WARN requires employers who are curtailing or 
closing an operation to provide sixty days notice to those 
employees who will be laid off or whose hours will be 
substantially reduced. Sse Carpenter s District Council of Hew 
Orleans 4 Vicinity v. Dillard Depa rtnent Stores. Inc.. 15 F.3d 
1275, 1276 (5th Cir. 1994). 

The USAir Shuttle Fleet Service Group were removed C'-om 
their employment as fleet service personnel for the USAir Shuttle 
in the three 'ost valuable and busiest city airports in the 
country: Wash -gton national Airport, Washington, O.C., LaGuardia 
Airport, New rk. New Vork, and Logan Airport, Boston, 
Massachusetts. Their operational unit, which consisted of 
approximately . lO employees in November 1993, was eliminated by 
USAir with no vi rning and no notice. The USAir Shuttle Fleet 
Service Group aj » ground crew workers, who handle luggage, 
service and clpa i aircraft between flights, de-ice aircraft when 
necessary, and guide aircraft to and from the passenger gates 
upon a flight's departure and arrival at the airport. Between 
April 10, 1992 and November 13, 1993, our Group constituted the 
great majority of the single operational unit within the USAir 
Shuttle known, variously, as "ramp workers," "fleet servicers," 
and "outside agents." Their work is now being performed under a 
single contract for all three airports by a single outside 
contractor. 

Each USAir Shuttle Fleet Service Group member began his or 
her career with Eastern Airlines; several began their service as 
early e.s 1963. We attach as Exhibit 1 to this Statement a list 
of the members of The USAir Shuttle Fleet Service Group, the city 
and state in which each resides and the Eastern Airlines starting 
date for each. It will be apparent to the Subconraittee that the 
great majority of the Group had well over twenty years service 
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with Tha Shuttle and its predecessors — several with almost 
thirty years. 

After a llfetima of dedicated service to the creation and 
maintenance of the original Washington-New York-Boston Air 
Shuttle, the USAir Shuttle Fleet Service Group have reaped a 
bj'cter reward. The acts against them are especially 
reprehensible be=suse their only wrongdoing was to begin their 
careers with Eastern Airlines and be instrumental in rebuilding 
both the Trump Shuttle and the OSAir Shuttle from tha remains of 
the Eastern Shuttle. 

Briefly, this is what happened. On Hovenber 13, 1993, 
officers of the USAir Shuttle informed tha roughly 100 aen and 
women who then comprised the OSAir Shuttle's "fleet service" 
operational unit that tna owners and managers of the USAir 
Shuttle' had decided to remove them all from their wor)c and 
replace them with younger and cheaper outside contract labor, 
effective immediately. These men and women, averaging SO years 
of age in November 1993 , had devoted their lives to the success 
of an airline "shuttle" between Mew York, Boston, and Washington, 
D.C. All of these men and women had worked for the USAir Shuttle 
on that Shuttle's first day of operations in April, 1992 and were 
vital to the successful transition of The Trump Shuttle to the 
USAir Shuttle. The USAir Shuttie 'aa£ contracted with Hudson 
General Corporation to perform these same tasks so essential to 
the operation of an airline. Hudson General Corporation has 
hired workers who are younger, less-expensive, and less- 
experienced than their now-unenployed predecessors. 

The removal of the USAir Shuttle Fleet Service Group from 
the,, jobs at the Shuttle is illegal for several reasons. 
Accordingly, on May 9, 1994 the Group brought suit, each in his 
or her individual capacity, in the United States District Court 
Lor the District of Columbia in an effort to remedy the damage 
inflicted by their unlawful terminations. This suit is about the 
self-serving actions and failures to act of the defendants that 
led to and allowed the owners and operators of the USAir Shuttle 
to terminate these men and women after a lifetime of service, xn 
violation of their enploynent contracts, and of their federal and 
state labor law rights, in order to erase these older employees 
as liabilities upon their accounting ledgers, our case, 
captioned JftMES MAY et al ■ v. SHUTTLE, IHC . et al. Civil Action 
No. 94-1019 (SS) , is now pending before the Honorable Stanley 
Sporkin, United States District Judge for the District of 
Columbia. 



One of tha technicalities now vigorously asserted by USAir 
and the other defendants in the case now pending before Judge 
Sporkin concerns the protection afforded the plaintiffs by the 
WARN Act. Although each of the plaintiffs is entitled, at the 
very least, to the opportunity for adjustment, retraining, and 
notification under WARN, defendants deny that the Act even 
applies to the Group. Although USAir removed approximately 100 
persons from the single fleet service operating unit at The 
Shuttle in November 1993 and, we believe, over fifty (50) persons 
from their jobs in New York alone, it asserts that the protection 
of WARN does not apply because plaintiffs' employment levels at 
each of tha three airports were each less than 50, tha current 
threshold which triggers application of the Act. USAir argues, 
further, that the three locations at which the plaintiffs ware 
employed cannot be considered together for purposes of the Act. 
Significantly, USAir has made its factual and legal assartions 
against our WARN Act claims at an extremely praliminairy stage in 



' The owners of the USAir Shuttle are a consortium of banks 
lead by Citicorp. The so-called "manager" of the Shuttle, which 
has almost all of the powers of an actual owner, is USAir, Inc. 
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the litigation and before w« have had the opportunity to 
challenge then through discovery.^ 

We do not wish to embroil the subconuaittee in an analysis of 
the overreaching allegations as to the facts and law on which 
USAir bases its argument before the Court against our Group's 
valid WARN Act claims. We are confident that these requests for 
dismissal of our WARN Act claims will be denied by the Court. We 
wish moraly to note that the Act provides large employers like 
USAir with an arguable loophole through which to avoid the 
requiromonts of the Act. Given the delay and cost of litigating 
such issues against well-financed adversaries, we are not 
surprised to see that the Act has not achieved the purposes for 
which it was passed. 

We urge the Subcommittee, therefore, to consider whether 
amending the Act to remove the impediments to its valuable and 
very cogent goals is now necessary. Among the first lessons to 
be learned from our clients' predicament is that the threshold 
levels should be lowered so as to discourage the making of 
questionable factual or legal attacks on private WARN Act claims. 
Moreover, it seems clear that the threshold of fifty can be 
easily avoided even by vary large companies through a narrow 
interpretation of the law and its regulations. 



Second, while "e as counsel have been privileged to 
represent The USAir Shuttle Fleet Service Group in this natter, 
organizing the Group after they were dispersed without warning by 
the defendants in November 1993 was a long, considerably 
difficult and expensive task, other employee groups may not have 
the same opportunity to organize in order to assert their 
legitimate WARM Act claims through private counsel. 

A still further adverse result from an employer's failure or 
refusal to comply with WARN is the ability of an employer to 
carry our what may be an otherwise illegal termination, as we 
believe is the case concerning the USAir Shuttle Fleet Service 
workers, without prior interference, such failure or refusal to 
follow WARN thus provides employers who are otherwise violating 
their employees' legal rights under such statutes as the Age Act 
and ERISA with a considerable tactical advantage making it, as a 
practical matter, impossible to reverse or block such violations 
of law. In our case, had our clients received the notice under 
WARN to which they were entitled, they would have been able to 
stop the layoff before it occurred by an appropriate action in 
Court rather than try to alter the status quo after it occurred. 

In view of the above, therefore, we urge the Subcommittee to 
consider means for enforcing the Act through the Department of 
Labor or other Government agency and to sdd other provisions to 
the Act which will provide real incentives for employers to abide 
by the Act. For example, a provision could be added to the Act 
giving employees an automatic right to injunctive relief if it 
appears that the anticipated plant closing or operational unit 
shut-down violates other statutory rights of the affected 
employees. 



^ Wo cannot avoid noting that the defendtnts' numbers are 
misleading and incorrect, however. For exampin, they have 
counted for the purpose of the Act only those plaintiffs who have 
filed suit even though the actual numbers of fleet ser/icors 
removed form their jobs at New fork's LaGuardia Airport alone 
raxceoded fifty on November 13, 1993. Vet there was no WARN Act 
notification in New Vork. The defendants have been able to make 
their very questionable factual assertions, however, because of 
the existence of the relatively high thresholds in the Act. 
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CONCLUSION 

In conclusion, let us say it is quite appropriate at this 
tine to supplement the valuable purposes of Congress in enacting 
WARN. We thanJc the Subcommittee for the opportunity to submit 
this Statemant and hope that we have assisted the Subcommittee in 
its work on this matter. We remain available to discuss this 
important issue with you further, as does each of the members of 
the USAir Shuttle Fleet Service Group. 



(!lttg uf iCgnn, 3HassachusEtts 

OFFICE OF THE MAYOR 




Tel- |f>171 S9H.4000 

Patrick -H. 3BciBa«u9 f« .t,i7-,5M.«875 



SeoceinDer 2, 1.994 



Senator Howard M. Meczenbaum 

;40 Russell Senate Office 3uildinq 

■.'lashington, 3.C. 20510 

:.'Qar Senator Metzenbaum: 

.'..IS letter is in response to /our request to answer the 
Tol lowing questions oertaining to the Re-emoloyment Act and 
■•.\RN : 

.:o'A' ."..r.portant is advance notice m helping dislocated 
vO.'Nsrs .-aake successful transitions to new jobs and new 
careuTE? 

'.i'-ftice notice is crucial to the adjustment of workers 
-.'.oclacea t^ccause of plant closings or reductions in force. 
..".ev need iiranediate support to overcome the initial trauma of 
.■.cmq an \incertain future. The rendering of on or near site 
employment services while on the job enables the displaced 
•?ij:er to nave a transitional structure to the future. The 
irovL-:ion of those services oy a rapid response unit enables 
ne vjorkar .Assistance Centers ( WACs ) to expeditiously identify, 
-•.-.I'o.i, ana proviae ;ontinuea re-employment assistance to the 
dislocated worker. This seamless high support structure 
..".creases the likelinood of the aispiaced worxer looking to and 
;:"eparing for a new career or new joo, rather than dwelling on 
- ".e :oD loss . 

"f the l.-nn area -"ompanies; j.£., Baoco-Textron , and Walbar 
naG ::cz compii»^a vvth the WARN Act's 60 day notice 
veqi. ii'jirent . what -^tfect would this have had oil the 
;ispiaced wor.>ter'j jna comreunity? 

; -.-.ore were ro odvancet: iax:\-:\q or :,ack of Work, the entire 
iv'io:. ■■'i .■rai;3it..on '.vouio start after the actual layoff 
■.•;:rrf:a . rhij .orftsa -ikcs several weeK.3 and uses up part of 
'? ;i OBrurito avai-ab.le to laic iff vorkero. without early 
. ? .00 on,., -(AC assiJtancE prior to layoif, the worker is lott 
■' :■ t?*?!!' Twn resources to lind -/natever is available in the 
.mmuni cy--vaiuaDla UI benefits are used up and sometimes the 
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zime limit (15 veeks) for training opportunities runs out. If 
at the end of the UI benefits period, the worker hasn't found a 
job he/she may end up using any financial savings they have, 
ay on welfare, lose tneir nomes to banks and mortgage 
companies and become a financial responsibility to the 
community. The worker may lose his/her desire to work and 
sense or self worth. 

Without advance notice, •Sie Worker Assistance Centers are 
burdened with the responsibility of finding laid off work'irs 
through DET reports — wa;>ting precious time for the worker — 
pressure is put on Center staff to rush through necessary 
paperwork to meet 'JI deadlines, proper counseling and career 
.ievelopraent is lost--there is no time to assess and evaluate 
.■?rkers potential wnen they need a job because 'JI benefits will 
.jn out next week. Much time is wasted by Center staff helping 
,/orkers fight for more UI benefits (Sec. 30 extension for 
'.raining) oecause the workers dian t know of the WAC's or of 
;he time limit of 'JI . 

"i . Is there more a ourden on government assistance programs 
when workers lose their jobs without notice? 

The lacK of advance notice to workers affected by plant 
:>nutdowns or lay offs places an unjust burcen on the worker, 
.-.is family and the community. State and local government and 
,:omraunity agencies must dedicate more man hours, increase 
airect a;ia inairect expenaitures and provide those services in 
a less cost effective and consumer sensitive manner because of 
a crisis oriented reaction. 

: trust that these responses adequately address the issues that 
■.•ou raise. If I can be of further assistance, please contact 
:ae at your convenience. 



Senator Metzenbaum. This concludes the hearing. 
[Whereupon, at 10:08 a.m., the subcommittee was adjourned.] 



Sincereiy , 




.HONORABLE PATRICK J. MCMANUS 
Mayor, CiTty of Lynn 
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